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ADDITIONS AND CORRECTIONS. 



Page 7, add to foot note iP) 

Behary Lall f. Goberdhun, I. L. H., 9 Cal., 446. 

Fa^e 21, note W - 

for « Barro" read " Barve." 

Page 23, add to foot note W 

Ealidas Eevaldas v, Nathu Bhagvan, I. L. B., 7 Bom.» 221. 

Page 27, add to foot note W " p. 50'' and to foot note (/) " p. 61." 
PeLgQ 53,' last line but five for "bean" read "been." 
Page 63, add in illnfltration of Articles 36, 37, 39, 40 

Narasimmacharya v, Ragupathyacharya, I. L. K., 6 Mad., 176. 

Page 78, add to foot note U) 

Barkat v. Daulat, I. L. R., 4 All., 187. 

Page 79, add to foot mte (0 

Virasami v. Subba, I. L. R., 6 Mad., 54, and Param Singh v. Lalji Mai, L L. 
R., 1 All., 403. 

Page 83, add as authority on Articles 10 and 120 

As^ All V, Mathura Eandu, I. L. R., 5 All., 187, following Nath Piasad v. 
Ram Paltan, I. L. R., 4 All., 218. 

Va^o 83, foot note (^) 

for "OhOTra" read "Churn." 

Page 83, add to foot ilote W 

Ertaza Hossein v. Bany Mistry, I. L. R., 9 OaL, 130. 

Page 84, add to foot note W 

Kath Prasad v. Ram Paltan, I. L. R., 4 All., 218 ; Rasik Lai v. Gajraj Singh, 
ib. 414. 



Page 89, add to foot note W 

Dadoba v. Krishna, I. L. R., 7 Bom., 34. 
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y-gii ^ ADDITIONS 'AND CORRECTtOlfS. 

Page 90, add 

" The article only refers to suits in respect of tenancies in which 
the leases have expired and so have terminated or in respect of 
tenancies at will terminable by notice, not to suits by which the 
plaintiif seeks to recover from the holder of a title pexmaijent in 
its nature.'' 

Modho Kooery v. Tekait Ram, I. L. R., 9 Cal., 411 . 

Add also as decision on Article 139 

Krishna Gobind v. Hari Chum, ib. 367, 

Page 90, vtmrt before " Article 141" 

Article 140. 

" Probably the expression * other than a land-lord' means ' other 
than a land-lord as such suing his tenant.' If so, the article 
would govern the case of an owner suing persons who, during the 
currency of an ijara, took possession and dispossessed the iji»radar. 
Time would then run from the termination of the ijara." 

Krishna Gobind i'. Hari Chimi, I. L. R., 9 Cal., 367. 
Page 95, add to foot note (*0 

Bhootnath Chatterjee v. Kedamath, I. li. R., 9 CaL, 125. 
Page 112, add after last line 

** The right of redemption is not lost by the mortgagor omitking 
to take advantage of the decree which he has obtained. Unless 
that decree declares that he will be foreclosed if he does not 
exercise his right of redemption within a fixed time, he can bring 
a second suit for redemption.^' 

Sami V, Soma Sundram, I. L. R., 6 Mad., 119. Contra Anrudh Sin^h v, Sheo 
Prasad,!. L.R., 4 AU., 481. 



Page 117, add to foot note U) 
I. L. E., 6 Mad., 148. 
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ADDITIONS AND CORRECTIONS. xxiii 

Page 162, add in illustration of what is acknowledgment by a 
tenant. 

" An admission of liability to pay rent as a M61gaini tenant 
is not sufficient when a Chdlgaini lease is asserted by the plaintiff". 

Venkataramaayya r. Srinivasa, I. L. E., 6 Mad., 182. 
Page 181 in side note 

for'^mV read 'XIV: 

Page 182, add to foot note («) 

Janki Prasad v. Ghnlam Ali, I. L. R., 6 AH., 201 (an authority on Beet. XX 
also.) ' 

Page 186, add 

*^ The discretion given by Section 559 of the Code to make a 
person respondent is not restricted by any rule of limitation." 

Manickya Moyee v, Boroda Proshad, I. L. R., 9 Cal., 355. 

Page 190, add to foot note (9) 

Bai Manekbai v. Manekji, I. L» R., 7 Bom., 213. 

Page 190, add to foot note (0 

Raghnbans Gir v, Sheosaraii, I. L. R., 5 All,, 243. 

Page 191, add in explanation of third clause of Section 230, Civil 
Procedure Code. 

phengaya t^. Appasami, I. L. R., 6 Mad., 172. 

Page 191, add in illustration of what is a * decree' within Article 
179. 

Hulasi V. Maiku, I. L. R., 6 AU., 236. 

Page 194, add in explanation of words 'when there has been an 
appeal.' 

Hulasi V. Maiku, I. L. R., 6 AIL, 236. 

Page 197, add in explanation of * application in accordance with 

law.' 

Ramasami v, Sesha, I. L. R., 6 Mad., 181. 

Page 198 in foot note (0 

f&r 'Lutchman' read *Latchman' and for *Maddun' * Muddan.' 
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CHAPTEB I. 

OENBRAL NATV&B OF LAW OP LIMITATION. 

1. Rblation op Act to prior Law, Sects. I, II. 

2. Relation op Act to other Law and Special Acts, Sects. IV 

3. Relation of Act to foreign Law, SECfr. XI. 

There are several instances in which law fixes or 
determines a certain point or period of time, making the 
arrival of the one. or the completion of the other the 
necessary condition for the establishment of some legal 
proposition. Capacity for action is determined by the 
arrival of the individual at a certain age which is positively 
fixed by law. The fact of legitimacy or paternity is 
established by proof that the individual was bom within a 
cartwi time after the dissolution of the marriage. In 
like manner the law of limitation fixes a time at the 
expiration of which an action or right not already prosecuted 
becomes extinguished ; and the law of prescription deter- 
mines by what length of user the acquisition of right may 
be accomplished. 

Bules of law, into which the element of time thus 
enters, belong to public law in the sense that individuals 
cannot by contract withdraw themselves from their opera* 
tion. They have the same constraining force as belongs 
to rules of procedure or rules governing the nature of 
property. Persons may by agreement between themselves 
postpone to some future day the full completion of a right 
and therewith the accrual of a cause of action ; («) but no 

(a) CooverjiLudha V, Bhinji Girdhar, I. L. R., 6 Bom., 628. 
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Z OKNERAL NATURE OF LAW OP LIMITATION. 

b*™!^*^ f^ stipulation will avail to give a creditor, whose cause of 
public law. action has once accrued, a longer period for suing than he 
has under the law.(*) "And no agreement between the 
parties, wlji^^el^y ip^ppd^i^c^tion qt ^(le tepns of 4 decree it 
is arranged that the amount due should be payable by 
instalments, can serve to prevent the decree being barred-^'v^?) 
Similarly, the time which u^d^r the Registration Act 
is allowed for the presentation of documents cannot 
be extended by agreement of the parties concerned. (^) 
As it is not competent to individuals to take themselves 
out of the operation of such laws by contract, so neither 
can they do so by showing that the reasons which justify 
the rule in the generality of cases are not applicable to 
their particular case. A person who has not yet' attained 
the age prescribed for legal majority remains a minor, 
however precocious he may be and however much his 
capacity may belie the assumption on ^duoh the law fi^ng 
a uniform age for majority has proceeded ; and so with 
limitation or prescription, except in the cases expressly 
excepted, the action is barred imless brought within the 
prescribed time, and the right is created as soon as the 
ordained period of user hag expired. It is immaterial that 
the reasons and, assumptions on whidi the laws are based 
are not justified in the particular instance., (^) 

{b) East India Company v. Odit- and 437. Under the law ol' Limi- 

chum Paul, 5 Moo I. A., 44. tation prevailing liere, i|9 the p^ 

" There might be an agreement of the statute cannot be waived 

that ni CQRfiiaeratioB. oJ^ ao inquiry by t^e ^e^ndaat a| his option, such 

into the mieritp of a disputed claim an agreement could not be made, 
advantage should not betaken of {e) Krishna Kam^ 8^h v H^i^ 

the Statute in respect of the tipe Sird^, 4 Bei^, F. B. lOa^ ; but see 

taken in the inqunfy and an action Roy ImunputSingh v, Madhomot- 

night bet brought'^ for breach of tee, U iWg., 23. 
such agreement ; but if to an action (rf) Nobari Nusya v. Dhonlklahom- 

for the original cause ol action the ed, L. B.; 5 Oal., 820. 
Statute of lin^tatioBL is pleaded, {e) A strong instance of the strin- 

proof being given ihat the action gency with which a Law of Limita- 

ddd clearly accrue more %hm bvs. ^on must be applied is alEorded by 

years before the commencement of the case of th^ East Inoia Com- 

t^e suit, the defendcmt notwitik- pany v. Oditiduim Paul, 6 Moo. I. 

standing any agreement to inquire A., 43, where the plaintiff sued to 

is entitled to judgment " See recpver purc(iase money paid by 



Bosanquet and Fuller, pages 57 him in advance for salt which the 

Digitized by VJ^^^^V l^ 



GJSKEaAL NATtRS OF LAW OF llMTTATION. 



At the same time, if the language used by the Legislature S^''^' 
is equivocal, it is permissible to intei^ret it by reference Acts, 
to the object and purpose with which the Statute has been 
passed//) A Statute of Limitation, being a Statute of 
repose, is necessarily restrictive of the ordinary right to 
take legral proceedings, But when the words used are 
ao^lMguous, the Courts lean to tiie constructioit most f avom*- 
able to the right affected and to the advancement of the 
r^aaedy.C^) 

lk£Wi 6i limitation and p?6sori]^tion rest on a common Grounds 
ground of policy derived from the necessity of <^^un^ ^mitei^ 
soribifig within some limits the unowtainty in which matters and pro- 
of ri|;ht may be involved.(*) In\^er to attain this object S^ ^ 
the otie law pt^veHts persons frmn asserting their rights, 
mi th^ othto law preVebts persons from di£^uting the 
]%hts of others aiiset the lapse of a certain time : the law 



defendants had failed lo deliver 
acdotdihg to contract. The ^efend- 
antlB pleaded the Statute Of Limita- 
tions and effect was given to the 
Sl^ kl^oi%h it 4ppeai«d that tlie 
elay in suing was occasioned by 
t^e diktorihess of th^. Cdmp^n^'s 
aerv^utts in -condnctuig pn iiM^uiry 
into the claim to which the plamtiff 
h^d assented, and that the defend- 
ants had .broken faith widi him. 
As was observed by the Judicial 
Committee * it is the duty of aU 
Courts of Justice to take care for the 
^toeiid ^bod of the co'tamu'nfty that 
hard ctuses do not make bad law.' 
Xf) " The'^Iegitimate object bl all 
Statutes of Limitation*' it was ob- 
served in a recent case * * is no doubt 
to qtiiet long continued bo^tessfon 
but they all rest uj^on the oroad and 
intelHgiblc principle that ^ifOtsons 
who nave at soKhe dnt^br tinie 
b6iEfn Hghtf ully entitlfefd to hiiid or 
otti^r j)ropetty or money have by 
d^tdtand ne^ect oh their j^rt 
1^ ascleit their rights, slept upon 
tketi icliso long a tinie as to rehdet 
ft ftie^u^ble that they should b6 
eti^ed to disturb a. lengthened 
e<i jtiynient or imrtit^ity to which 
they have in some ecnse been tacit 



parties ; and as the effect of the 
Statute of William I V which is now 
relied upon by the plaintiff is to 
divest the estate of the rightful 
owner and convey it to a wrc^ig'i- 
doer without compensa|^ion to t^e 
formed, to hold that such a tttinwfer 
takes place in cases where the righl^- 
ful owner has been guilty of no 
• neglect or dseft^lt Would wOrk such 
an injustice to him as to induce us 
to resort to any treasonable con- 
st^otion which should avoid so 
unjust a result.*' Adnam v. Sand- 
wich, 2 Q. B. Div., 489. See telsO 
Delhi and London Bank t^. Orchard^ 
1. 1. R., 3 Cal., 47. 

(ff) Umiashankar Lakmiram v. C. 
Vajeram, I. L. R., 1 Bom., 19. 
Khusalbhai i\ Kabhai, I. L. R., 
6 Bom., 26. Kunhi Mannlin v. 
Se^giri, I. L. R., 5 Mad., 141. 
LaUubhai v. Karah, I. L. R., 6 
Botii., 719. 

(h) In Btown on the Law of 
Limitatioii, Book I, Sec. 2, wiU be 
fotmd ti numbeir of passages from 
dtfferent authors explaining^ the 
grounds on which these laws rest. 
Among theriji are the following : — 
** The principal aim-and design of 
the : lav cOttCcming pruscnption, 
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of limitation securing persons against the further demands 
of others, that of prescription, securing the possession of 
rights acquired. In addition to this object of reducing to 
a certain degree the possibilities of litigation, other grounds 
are put forward, whidi, however, are rather of a subsidiary' 
character serving by way of apology for the existence of 
rules which operate to withdraw from persons their rights 
without the concurrence of their wills. If, for instance, 
it be objected that the law ought not to constrain persons 
in matters wherein no detriment to others is involved, it 
may be answered that the power of preventing the opera- 
tion of these laws rests entirely with the persons to whose 
prejudice they work. With him, whether he be creditor 
or owner of property in derogation of which a right is in 
course of being acquired by user, it rests to disturb the 
present actual state of things and to bring about a state of 
things corresp6nding to that which is right in law. More- 
over, his inaction may prejudice the other party to this 
extent, that lapse of time, especially in the case of debts, 
may obliterate evidence and render his defence more diffi- 
cult than it would have been had it been called for earlier. (0 
While on the one hand the existence of these laws is 
justified on the. ground that protection against the effect of 
delay is due to persons who have in law an answer to the 
claims which may be made against them, on the other 
hand it is justified on the ground that claims which are 
not made within a certain time may be presumed to be 

says PufEendorl, are not to punish . tions, wMcIi the distance of time 

men's defaults in asserting their ma^ perhaps render incapable of a 

rights but to provide that the satisfactory explanation.'' 

State be not disturbed by uncer- («) "One of the objects of the 

tain titles and by properties in con- Statute of Limitation was that the 

stant doubt and suspense." '* I action ebould be brought to trial at 

do not know anything more mis- a period of time when the defend- 

chievousin general cases than to ant could be prepared with his 

disturb a transaction of long stand- witnesses to meet the charge, which 

ing. It is better perhaps that would not be the case if &e action 

occadonal injustice should be per- might be postponed to an indefi- 

mitted tlian to run the risk of nite period." Battley v. Faulkner, 

doing greater injustice by entering 3 B. & Aid., 293. 
into tl^ coiuideration of tranaac- 
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baeeldss or to have been satisfied. The inaction of a 
creditor may raise a presumption that the debt has been 
satisfied. 0) Prom long undisturbed enjoyment exercised 
upon the property of another it may be inferred that the 
latter has by some grant given a legal origin to it. Such 
presumptions could however by themselves hardly form 
the ground for a law of limitation or prescription, because 
the weight due to them depends entirely upon circumstances, 
and especially on the length of the period fixed by the 
particular law.W 

Apart from the circumstance of their being based Distinc- 
on a common ground of public policy, the law of limitation f^ ^* 
is clearly distinguishable from that of prescriiytion. Wh^re* Umiution 
as the former provides a mode in which actions or rights ^riptton. 
are extinguished, the latter provides a mode for the acqui* 
sition of rights. The former is negative in its operation 
depriving a person of a power which he before possessed ; 
the latter is affirmative conferring on a person the right to 
that whioh he has hitherto enjoyed in fact only. This 
essential distinction is not lessened by the provision, that 
where the action is extinguished tiie right shall be also 
extinguished ; for still the difference remains between the 
depriving a person of a right and the conferring of a 
right on another. (0 

{j) See Pothier on Contracts that can be reasonably supposed to 

(Evan's e<Ution, 1-451) cited in have existed in favor of long pos- 

CMtty on Contracts, 712. session, because I do not find that . 

{k) See in Parson's Law of Con- principle quite so prominent as I 

tract, Vol. III., 61, where the could have desired in the judgments 

Statute of Limitation is described as of the Court below, which when they 

a Statute of repose rather than of refer to this head of judicial deci- 

presumption. sion rather run off into the conclu- 

(Q KajrupKoert^. AbulHossein, sion that the action is barred by 

I. L. R., 6 Cal., p. 402. Lord negative prescription. The differ* 

Weatbury giving judgment in a ence is very great — ^negative pre- 

Scotch case observed: '* Now I scription proceeds upon the founda* 



know no greater obligation that tion of the illegality and the im* 

lies upon a Court of Justice thim perfect obli^tion created by the 

ihat OT supporting long continued thing that is challenged ; but the 

enjoyment oy every legjal means doctrine of presumption goes on the 

and every legal presumption. And footing of validity and upholds 

I dwell more piffticularly on this validity l)y supposing that every- 

obU^tion to presume everything thing was pres^ which that raU* 



• 
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6 OEKXRAL NAttJRJS Ot* LAW O^ £tMtTATt(^. 

A^now The Aotv «« it now Mtodet after the repeAl fey Art V 
Limitation of 1882 of Sections 27 and 28^ is purely an Act ol 
limitation, fumidiing rtiles on the one hand fbr the 
limitation of suits, on the otirer for the limitation of 
iq^)eals and applications. The rules of prescription aj^U- 
cable to easements whidi formed part 6t tiie original Aet 
have BOW found a more appropriate place in the Easementii 
A.ec* 

Ac(^r(iing to thd plsan Mdpted in this woA the Att 

will be treated first as it affects suits, and fliscondly kR it 

concerns appeals and apjdications. But tiieie aire tsertidn 

oonsiderations applicable to the Act i» Ibl wholes whidi may 

well h^ disposed of in this fitst Chapt^. 

Act c(A. iPh^ t:)t)6]fetioii of toy Mtw Mtot ndcesi^Hly With rtf^BjA 

ic^three ^ ^^ citoimstaiit^ of titoe tod place, tod to the eSkSfitence 

relations, of btiieir.laWs bt a oo^biite di^itabteh In rb^ntet to th* 

curcumstahce of time, the iq[uestit)n may arits^ ii^cfthei^ tito 

law embodied in this Act^ br etoinfe ^rior law is to pretail. 

In itespect tb otiier Acts prescribing rules of liinifeitt<in, th* 

qnestioii may arise Whether they Are to be oontr^fed fey 

fJlid Jptbvisiohs of thi6 Act. And in irespedt td the ifSf(^»«it 

stancb of place, this question inajr arfeie %helhef th& Ac* 

ot the kw of Boine 6ther country is to prevail. 

gels. I. & 1. The Act though passed on the 19th July tStt cai&e 

Relation into foToe on the 1st October only, and on and |rom that 

pri^taw. day ^^ ^^^ ^^^ ^* ^^''1 8*«'^* r^peftled. Gen^^Uy it is 

the i^^sent existing law that furnidtes the nil^ whereby 

dity requires. The great principle existence of the aebt, (2) pr^scrip- 

f}mnia praf8Umimtur rite fuisM tion negative whereby the debt is 

a4!ta is the principle that oug^t to extinguished on the presumption of 

be observed and not the ground its having been discharged or aban- 

that the tiling itself was challenge- doned after a certain lu)8e of tlme^ 

able but Hiat the challenge i? cut (3) prescriptiqki positive which 

off by prescription.'' Lee r. Johns- ^^rates to confirm and consolidate 

tdhe, L. R., 1 Scotdi A^., p. 436. d^ective titles to pK^rty.. Here 

In Bell's Prindples a titfee-lold fM in . Englana, ihe law of the 

division is adc»ted,.(l) limitation first class is applied to debts, 

^^ii<^ is described as a denial of the law of the tecond classlo things 

action on* an instrument after a corporeal, and tlbat of the third 

certain time without regs^ to the class to things incorporeal. 

• 
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suits aod the proeeedings Ib tli^pi sboiiM W reg^at^ 
vepealed birs fihould be oonsidered as if tliey had never 
existed.(«4 In deaHng witk 'suits brought or aj^Uoaticms 
made after the 1st October 1877 the Oourts, therefore, have 
in theflrst instance to oonridw Ae pro^iaons of the present 
Act and of that A^t only.t^) But to apply the kw of Hauta^ 
Hon according to this general role mthout qualification or 
exception would lead to manifest injustice and would in 
hdk involi^ all the misdiief of retrospectiye legislation ; 
because rules of limitation though primarily belonging to 
adjective or processual law,(<>) at the same time also, in so 
far as they operate to deprive rights of their adionable 
quality, belong to substantive law.Cp) "Hie result of treating - 
tiie repealed Acts as if they had never existed for any * 
purpose would be to revive rights barred under those 
Acjts and to destroy rights which owed their existence 
tp them. 

Accordingly, it is declared in the Act, that nothing in it Sect, n 
or in the Act of 1871 contained "shall be deemed togjj.^* 
^£Pect any title acquired or to revive any right to sue^»^ 
l^aqred under the Act or under any enactment thereby pealed Act 



(<m) See au^orities quoted by smts i^nd not of rights. T^^F ^o* 

W^8trop|(, (y. J., I. L. R., 3 Bom., ffulat« the times in which rights may 

162. be asdertediii Courts of Justice and 

(m) Madhavani;. Achuda, I.L.R., do not purport to act upon those 

1 Mad., 301 ; Appasawmi v, Aghi- rights.'* H. H. Ruckmaboy v. 

kmda, I. L. &., 2 Mad,, 113. Lullobhoy, 5 M. I. A., p. 2«6. 
Paanpati Latobmla i^. P. Mutha,m- (p) See Morris v. Sambamurthi, § 

bhatlu,I.L:B., IMad., 52. With Mad. H, C, p. 126. F^s^pati v. 

regard to applicatlon4 in suits P. ^uthambhatlu, I. L. R., 1 M., 

brought ielore Irt Apnl 1873, the 52 ; a ponstruction giving a retros- 

Privy Council have held that, they pective effect to a new law an4 

are excluded from the opei^atio^ thereby taking away a vested right 

of the Act of J8H. MpAgal should be^ avoided, even if the la^ 

Perahad i^ Gbdja Kant, 1^. K., be one of procedure, Delhi and 

8 I. A., 123 ; I. L. K., a C^., London Bank v. Orchard, L I4. 

a. See Munjunath Bftdip|4Mi^ p, H., 3 Cal., p. 47. Williams t^. 

Venkateah Goiind, I. L. ^., 6 Smith, 2^ H. and K„ 443 and other 

Bom., &4. cases cited in I. l^. R., 2 Boi^a,, 

(0) '* Statutes of l4QU^Bi^f!R «re p. 173. ^huaalbhai v- ^hhai, 

ordinarily simple regulations of I. ^ ^, 6^ Bom.> 2$. 
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^^9^^' repealed.'*(^) Under this provision^ the debtor \i4iose cre- 
ditor has failed to sue him within the time limited by 
the Act of 1871 y the person in possession of land who has 
been holding adversely to the true owner for a time exceed- 
ing that prescribed by the same Act, the judgment debtor 
against whom the decree holder has neglected to take 
proceedings within the time allowed by the same Act, are 
alike persons whose rights if fully acquired before the 
1st October 1877 are protected and cannot be affected by 
the new law. 

®*P®. The principle thus expressly declared in the Act was 

recogniz- applied by the Courts in dealing with the prior Acts 
^^^' where no such express declaration was to be found. In 
the case of suits on bonds barred imder the Act of 1869 
on the date when the Act of 1871 came into force, it was 
held that nothing in the latter Act could operate to revive 
the claim. (»*) Similarly, where a claim to maintenance made 
by a widow had in the year 1868 been barred under the 
Act of 1859, twelve years having then elapsed since her 
husband's death, and the suit was brought in September 
1873, it was held that the claim once barred was not 
aflEected by the altered law of 1871.(«) It must be noted, 
however, that in this case the judgment proceeded on the 
ground that the right to maintenance was altogether 
extinguished in 1868, and the opinion was expressed that 

(}) This clause of Section II has committed or penalty incurred or 

been held to apply to applica- any proceedings commenced before 

tions as well as suits. Shumboo- the repealing Act shaU have come 

nath Shaha r. Gumchum, I. L. R., into operation." 
5 Cal., 894. Nursing Doyal v. (r) MolakattoUa Naganna v, 

Hurryhur Saha, I. L. B., 6 Cal., Peddakarappa, 7 Mad. H. C., 2S8. 

897. A debtor in whose fAvor time Vinayakgovind c. Ba'Ba'ji, I. L. 

has not fully run out has obviously R., 4 Bom., 230. 
not acquired any right or title. («) Krishna Mohun Bose v. Oldl- 

Thakurya v. Sheo Singh Rai, 1. L. moni Dossee, I. L. R., 3 Cal., 331. 

R., 2 AU., 872. See also the Ramckunder Ghosal r. Juggutmo- 

General Clauses, Act I of 1868. nomohiney, I. L. R., 4 CaL, 283. 

"The repeal of any Statute, Act See, however, MoheshLaUr.Busunt 

or Regulation shaU not affect Kumaree, L L. R., 6 Cal., 340. 



any thing done or any offence 
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otherwise the enactment of the Act of 1871 would have 
had the effect of reviving it.(0 

In the cases abeady cited the suit was barred on the 
1st of July 1871 on w;hich day the Act of 1871 came into 
force ; but jjhe same conclusion, namely, that no effect 
could be given to the new law was arrived at in cases, 
where the three years allowed to a plaintiff suing on a 
bond had not elapsed on the 1st of July 1871 but had 
elapsed when the suit was instituted after the 1st April 
1873, Thus when a bond payable on demand was executed 
on the 26th July 1868 and demands having been made in 
May 1871, September 1872, and May 1873, suit was 
brought in August 1873, it was held that as time ran from 
the date of the bond according to the old law and con- 
tinued to run notwithstanding the passing of the Act of 
1871 the suit was barred.W 

In these cases the Courts seem to have lost sight of the 
rule that the subsisting law is to be applied to suits, and 
to have regarded the repealed law as still retaining its force 
and effect. It may be doubted, therefore, whether those 
decisions, could be upheld, and they certainly do not 
seem.reconcilable with later decisions. For instance, where 
action was brought in November 1875 on a bond payable 
on demand dated November 1871, and no demand had been 
made prior to the date of action, it was held that the suit 
was not barred ; for, inasmuch as it was instituted after 
the 1st April 1873, the Court was bound to look exclusively 
at the new law, i. e., that of 1871. " No room, therefore, 
was left for the discussion of theories as to whether when 
time has once begun to run the course of it can be interrupted 
by a new enactment and the term prescribed by the old 
law made to give place to a new term springing from a 

(t) As to extinction of right, see Chinnasawmy v. Striniyasa, 7 Mad. 

below Chapter on effect of I^mi- H. C, 392. N. Chunder Bosev. 

tation. KaUy Coomer Ghosc, I. L. R., 1 

(«) C. Yencataramanier v. Cal., 328. 
Manche Reddy, 7 Mad. H. C, 298. 
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fresh starting point."(^) So the Bombay High Gourt 
dealing with cases where the materiaL facts were sinvilar to 
those of the case reported in 7 Mad. H. C, 392, held that 
the new law should be applied and that consequently the 
suit was not barred. The opinion expressed by that Court 
was that the Legislature intended the Act of 1871 to apply 
to all suits brought after it came into force upon causes of 
action which existed previously and had not then been 
barred under the provisions of the Act of 1859.(*^) 

If it is to be assumed that the ruH according to which 
certain rights are held to be extinguished on the expiration 
of the time allowed for asserting them by suit, was first 
introduced in the Act of 1871, the question might be 
raised whether time which elapsed before the passing of 
that Act could be included in the computation for the 
purpose of showing that the owner's right was extinguished. 
In cases where the question might have been raised, it 
seems to have been assumed that the answer must be in 
the aflBrmative.(^) 

Caaes Provided that the time limited by the Act of 1871 has 

Ji^e of i^ot run out before the 1st October 1877, persons suing 

^wi^'^ after that day have the benefit of any changes made in 

still runs, their favor by the new law. Such changes are made in 

the altering of the starting point from which time is to 

run, in the lengthening of the period of limitation, (s^) and 

in the introduction of novel modes of interruption. An 

instance of a change of the latter sort is afforded by the 

introduction of the provision as to payment of interest in 

{v) Madhavan v. Achuda, I. L. 
R., 1 Mad., 301. 

(w) Abdul Karim v, Manji Hans- 
raj, I. L. R., 1 Bom., 296. 
Ramachandra v. Soma, I. L. R., 
1 Bom., 305, note, 

(x) C. Blasavaraya v. Vaidelinga, 
I. L. B., 1 Mad., 348. 

(y) For instances, compare the The period is lengthened in 
following Articles 38 in Act 1871 Articles 40, 48, 129. 
with Article 32 of present Act. 



47, 48 in Act 1871 with Article 48 


of present Act. 




68 „ 


, u 69 „ 


72 „ 


r, » 73 „ 


92 „ 


» „ 91 „ 


112 „ 


» ,» 112 „ 


114 „ 


, „ 114 „ 


^129 ,,, , 


n »» 118 „ 
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Section 21 of the Act of 1871. By virtue of that pro- 
vision, which was not contained in the earlier law, the 
creator suing kHser the Act of 1871 came into forc^, was 
held entitled to maintain a suit which under the Act of 
1859 would have been barred, although the payment of 
interest on which he relied was made before the Act of 
1871 came into force.(^) It seems to have been held by 
HoUoway J., that a creditor might under such circum- 
stances have the benefit of the new mode of extending the 
period of limitation, even although the time limited by the 
earlier law had expired when the Act of 1871 came into 
force.(«) 

On the other hand the change in the law may be preju- Change 
dicial totiie person suing, as by an alteration of the starting cSa to ' 
point(^) or by a shortening of the period of limitation. (^)piAintiif. 
To prevent the hardship which might be occasioned by the 
application of the new law in such cases it is provided that, ci. 8. * 
wh^i the period allowed by the present Act for any suits 
is shorter than that allowed by the Act of 1871, the suit 
may be brought within two years of the 1st October 1877, 
provided that before the expiration of those two years the 
time allowed by the repealed Act has not already run out. 
For suits mentioned in Article 146 the same provision is 
made, five years being substituted for two. It has been 
held that a change of starting point may be a shortening 
of the period of limitation within this provision. There- 
fore a suit brought on a note payable on demand, dated 
the 4th July 1870, demand being made in September 
1876, was held to be maintainable, inasmuch as it was 
brought within two years of the 1st October 1877. W In an 

U) Teagaraya r. Mariappa, I. {e) The period is shortened in 

L. R., 1 Mad., 264. Articles, 11,41, 43,44, 118, U9, 146. 

(a) Yalia Tamburati f^. Yira (d) Appasawmi v, A g h ilanda, I. 



Rayan, I. L. B., 1 Mad., 228. L. R., 2Mad., 113. Ichhashankart?. 

{b) Compare Articles 68, 72 and Eillia, I. L. R., 4 Bom., 87. 

127, of the Act of 1871 wiih Arti- Narain Khootia v, Lokenath, I. 

dea 6§, 73, and 127 of that of L. R., 7Cal., 461, on Article 127. 
1877. 
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Allahabad case where the material facts were similar, 
except that the demand was made after the repeal of the 
Act of 1871, the saving clause contained in Section 2, 
ought in like manner to have been applied. But appa- 
rently no reference was made to it, and the suit was held 
to be barred. W Effect was given to the clause in a case 
governed by Article 11 of the Schedule.(/) 

Act 2. The Act taking the place of that of 1871 which in 

^ne^raUy. its turn replaced that of 1859 is of a general character, 
intended, it would appear, to provide for suits and appli- 
cations of all kinds .with the exception only of those for 
which other provision is made by special enactments.<fl') No 
other rules of limitation can therefore be applied by the 
Courts, except rules enacted by special Acts ; and such 
latter will prevail in the cases for which they are enacted 
subject to the provisions of this Act, so far as the same 
may be applicable. 

The Legislatiu'e having thus prescribed a term of 
limitation for all possible suits, whether the right to be 
enforced is of a purely legal character or whether the 
relief is such that the Court has discretion to grant or 
refuse it, it would seem that the Courts were not at liberty 
to abridge it or substitute any other term.(^) Mere delay 



(e) Ba 
I. L. R., 



Bansi Dhar v. Har Sahai, had its R^^ulation providing a 

_ JR., 3 AU., 341. Limitation Law, in Bengal Reg. 

(/)Raj Chunder Chatterjee r. HI of 1793; II of 1802; II of 

Modlioo80odun,I.L. R., 8Cal., 396. 1806 ; in Madras Reg. II of 1802, 

{ff) See Kistokinker Ghose v. in Bombay Reg. V of 1827, which 

Burrodacaunt, 10 Beng., 101 ; 14 as a law of positive prescription 

Moo. I. A., 465, a» to the purpose was finally repealed by the Act of 

with which the Act of 1869 was 1871 only. See Rambhat Agniho- 

introduced. tri v, CJoUector of Puna, I. L. R., 

In the residency towns of Cal- 1 Bom., 692. 
cutta, Madras and Bombay, the (h) Venkopadhyaya v. K. Hen- 
Limitation Law, in force before the gusu, 2 Mad. H. C., 36. Rama 
Act XIV of 1869 was passed, was Rau v. Raja Rau, 2 Mad H. C, 1 15. 
the English Statute of James. Peddamumulatyr.N.Tunma Red- 
Abra Haji v. Abra Thara, I. L. dy, 2 Mad. fi. C, 270. Uda 
R., 1 Bom., 263. H. H. Ruckma- Begum w, Imam-ud-din, L L. R., 
boye r. Lulloobhoy, 6 Moo. I A., 1 AU., 82. Ahmed M. Fkttel v. 
235. Adjein Dooply, I. L. R., & Oal., 

In the Mofussil each Presidency 323» 
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oA the plaintiff's part cannot preclude him from asserting 
his right, if it exists, within the time determined by this 

Aot.(0 

In England the state of things is quite different. l» Engr- 
Until a comparatively recent time Courts of Equity dealt tute of 
with lapse of time only in analogy to the Statute of limi- J^^^t 
tations, and now the Statutes prescribe rules of limitation appiicftble 
for certain suits only. Boom therefore is still left for the 
operation of the doctrine of laches, and there are cases in 
which on the ground of public convenience the Courts 
refuse to give relief, even although the delay be for a 
period shorter than that suggested by the analogy of the 
Statute. " Where a person is obliged to apply for the 
peculiar relief afforded by a Court of Equity to enforce 
the performance of an agreement or to declare a trust or 
to obtain any other right of which he is not in possession 
and which may be described as an executory interest, it is 
an invariable principle of the Court that the party must 
come promptly, that there must be no imreasonable delay, 
and if there is any thing that amounts to laches on his 
part. Courts of Equity have always said, " We will refuse 
you relief." In such cases lapse of time by itself, unaccount- 
ed for by disability or other circumstances, constitutes 
laches and disentitles the party guilty of it to relief. 0) 
But the Indian Acts are made applicable to all suits 
including those of the character just described, and a period 
of three years is prescribed by the present Act for suits 
for specific performance. 

While thus it is not open to the Courts to dismiss a suit 
on the ground of delay only, there is nothing to prevent 
them from refusing relief in cases where in addition to 
delay there has been either acquiescence or waiver or 

(0 Juggemath v. Sjnid Shah, ground of laches. 

L. R., 2 I. A., 48, but in this 0) Clarke t?. Hart, 6 H. li.C, 

case mesne profits up to the institu- 633. Lewihon Trusts, 714. 
tiom of suit were cUsaUowed on the 
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AoquieB-^ oonduct to whioh the law gives the eflfeet of waiver. W As 
tingoi^edta aoquiesoence Lord Wensleydale's remarks in Arohbold 
J[^J^ 9. ScollylO are, it is apprehended, equally applicable here. 
*^I take ity" he said, ''that where there is a Statute of 
Limitations^ the objection of simple laches does not^tpjdy 
until the expiration of the time allowed by the Statute. 
But acquiescence is a different thing, it means more than 
laches. If a party who could object lies by and know* 
ingly permits another to incur expense in doing an act 
under a belief that it would not be objected to, and so a 
kind of permission may be said to be given to another to 
alter hisixmdition, he may be said to acquiesce ; but the 
fact of simply neglecting to enforce a claim for the period 
which the law permits him to delay without losing his 
right, I conceive cannot be any equitable bar." Acqui- 
escence so defined is nothing more than an instance of 
estoppel by words or oonduct.C*") To establish a case of 
acquiescence it must be shown that the person in question 
had full cognizance of the circumstances of the case, whilst 
the acts of the other in which he is supposed to have 
acquiesced were in progress. When once the act is com- 
pleted without any knowledge or assent on the part of the 
person whose right is infringed, the matter is determined 
by very different considerations. {^) When once a party has 
a right of action vested in him, there is no more question 
of acquiescence ; for mere submission to the injury for any 
time short of the statutory period or even an express 
promise by the injured person not to take proceedings 
does not by itself constitute a defence. 
Sect. VI. It is a received maxim of statutory interpretf^on 
that subsequent Statutes of general application do not 
Special control or derogate from Statutes applying to particular 

ik) Peddamuthulaty v, N. Tim- Macq., H. L. C, 829; Ramsdent'. 

ma Beddy, 2 Mad. H. C, 270. Dyson, L. R., 1 H. L., 129 ; 

XJda Begum v. Imam-ud-dtii, I. Jamnadat Shankerlal v, Atmaram, 

L. B., 1 AU., S2. I. L. K., 2 Bom., 133. 

(/) 9 H. L. 0., 883. (n) De Bussche v. Alt., 8 Gh. 

(m) CairncroM v, liOrimer, 3 Div., 3^. 
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:tlBLAtlOK OF Act TO OTHBR LAW. l5 

and exceptional oases. (<>) Whete, thoref orei the Legislature statutes 
by a fi{»eoial eiiactment makes roles of limitation for the trolled by 
special cases within it, the provisions of the general Act of gJ^^^Sl. 
Limitation cannot beimported into it. (i^) It I^ accordingly 
been considered that the clauses in the Limitation Act of 
1859 relating to disabilities cannot be read with or 
allowed to control the special enactment made with regard 
to claims upon property f orf dted to Government in Act 
IX of 1859,(y) that the provisions of the same Act do not 
apply to suits for rent brought under Act X of 1859 
(Bengal), W nor those of the Act of 1871 to similar suits 
brought under Act Vm of 1869 (Bengal) W or to proceed- 
ings under Act XVm of 1873.(*) 

In one Madras case it was doubted whether the provi- 
sion of the Act of 1871 excluding the time requisite for . ^ 
obtaining a copy of the decree could be applied to appeab 
under the Madras Bent Act VIII of 1865 («) ; while in 
another it was expressly decided that the period of 30 
days prescribed for appeals by the special iH*ovi8ibn8 of the 
Madras Sent Act could not be enlai:ged by the terms of 
the Act of 1871.(«') In a case arising under Aeit XXY 
of 1857 rdating to the seizure of the property of rebels 
for the recovery of which it was required that suits diouH 
be instituted within one year from the time of seiztotre, it 
^as held, that as the Act contained no exertion in favor 
of infants, the Court had no authority to make it.(^) 

Again, in a case where the suit was brought by way of 
an appeal against the decision of a Settlement Officer, for 

(o) Earl of. Abergavenny v, (0 Timal Kuari t^. Ablakh Rai, I. 

Brace, L. R., 7 Ex, 146. L. R., 1 AU., 264. 

{p) Dwarris on Statutes, 668. (u) In re Syed Mohidin Saib, 

Iq) Mahomed Bahadur Khan v. 8 Mad. H. C, 44. 

OolieotorofBareilly, L.R., 1 1.A., (v) Kriahnaaami Mupnanar v» 

167. SankaraRow Peahur, Mad. L. R., 

(f) Poulflon V, Madhuaudanpal, 271. 

Beng. Sup. VoL, 101. (w) Thakoor Kapilnauth v. The 

(a) Purranchunder Ghose v. Government, 13 Beng., 446. See 

Mntty Lall Ghose, I. L. R. , 4 also Hari Ramchandra v, Y. Krish- 

Cal., 60.,. naji, 10 Bom., 204. 
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16 RELATtOX OF ACT TO SPSCIAL LAW8« 

whioh class of suits a period of two calendar months only 
from the date of the decision is allowed by Act XXVIII 
of 1860 (Madras), it was held that the plaintiff was not 
entitled to the benefit of the provisions of Section 5 of the 
A.ct of 1871 and therefore could not exclude the Sunday 
which happened to be the last day of the two months in his 
computation^^) 

On the other hand, the provisions of a general limita- 
tion Act may be read with those of another Act^ when the 
latter also is of a general character, and so it was held that 
the sections of the Limitation Act of 1859 relating to 
disability should be read with and control Section 246 of 
Act Vin of 1869.(y) 

Section'Vi The maxim referred to has received a partial recogni- 
^'^^- tion only in the Limitation Acts themselves. Section 3 of 
respond- the Act of 1859 provides for the cases in which a shorter 

ing^ Sec- 

tionsof period of limitation than that prescribed hy the Aet may 

be specially prescribed by some other law, declaring that in 

such cases, stich shorter limitation shall be applied. Section 6 

of the Act of 1871 provides for the cases where a period 

differing from that prescribed by the Act is specially 

prescribed by some other law, declaring that in such cases 

nothing herein contained shall affect such law. While 

Section 6 of the present Act couched in still more limited 

terms provides, that where by any special or local law a 

period of limitation is specially prescribed for any suit^ 

nothing herein contained shall affect or alter the period so 

prescribed. 

Having regard to this change of language in the Act of 
1877, as compared with that of 1871, the High Court of 
Calcutta has held that the provisions contained in Section 5 
of the present Act may be taken advantage of by a jperaon 

{x) ThirSingv. Venkataramier, (y) Phoolbas Koonwur v, LaUa 

I. L. B., 3 Mad., 92. ' Jogcshur, I. L. R., 1 Cal., 226. 



old Acts. 
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sui^ under Act YIII of 1869 (Bengal) .<y> Aixx^rding to 
this Tiew all tke parovisions of tiie Aet; and pavtioulariy 
iiioBe for oooipttting the period of limitation, shocdd be 
ap{)lied U> proceedings taken under asxy special Act, with 
thd exception onlj of those proTisionis whidi affect or alter 
the period pres(mbed by the special Act. Accordingly 
th& fHiovision made by Section 5 of the Act was aj^Ued to 
a suit instituted und^ Section 77 of the Begistration Act 
(in of 1877). (0 

3. When the cause of action has accrued in a foreign Sect. XI. 
country, the question arises whether the law of that 
country or the law declared by the Act is to prevail. The of Act to 
Act affords an answer to ttns question in the case where ^^^ 
suits cm contracts are^ concerned by stating affirmatively 
tiiBJb its provisions are to prevail, altlioug^ the contract was 
entered into in a foreign couiitry, and by stating nega-' 
tively that witti an eiception to be hereafter mentioned no 
foreign law of limitation is to prevail. If limitation is 
regarded, as it is in England, as a matter of procedure 
affecting the remedy only and not the right, it follows 
that it must like all other matters of procedure be governed 
exclusively by the law of the forum. The rule has been 
often applied. In Don v. lippmann(^) the action was 
brought in Scotland on a bill of exchange drawn, accepted, ^^** ^* 
and payable in France, and was held barred according to 
Scotch law. In another case the owners of a cargo who J^J^*^*^* 
appealed from a condemnation imder the Slave Abolition law of 
Act were held to be barred by law of limitation, the Court ^"*™' 
observing that in matters of procedure all mankind, whether 
aliens or liege subjects, plaintiffs or defendants, appellants 
or respondents, are boimd by the law of the forum.C*) So 
in a case frcmi Bombay arii^ng while the English Statute 

(jr) Bellari LoU Mookerjce v, I. L. R., 8 Cal., 910. 

Mnngolftiiatiii, I. L. R., 6 Oal., 110. (a) Tudor's Leading Cases in 

Golapcband v. Krishto Chunder, Mercantile Law, 213. 

I. L. R., 5 Cal., 314. (6) Lopez v, Burslem, 4 Moo. 

(z) Nijabutoola v. Waair Ali> . P. C, 300, 

3 
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18 RELATION OP ACT 1*0 Fj^ltEtON tkvt, 

Seet. XI. of limitation was ia force there, it was held that Hindoos 
were bound by its provisions in snits instituted in the 
Supreme Court, notwithstanding the provision in the 
Charter that all suits between Mah<»nedans and Q^entoos 
should be determined by the laws and usages of the Ma- 
homedans and Gentoos respectively or by such laws and 
udages as the same would have been determined by if the 
suit had been brought in a native Court. In that case it 
was observed that it has become " almost an axiom in 
jurisprudence that a law of prescription or law of limita- 
tion which is meant by that denomination is a law relating 
to procedure having reference to the lex fort ."W 

Foreign The negative branch of the section excluding foreign 
a^ i^g'*' rules of limitation is stated with an exception whidi is 
^» it suggested by Story. " Suppose," he says, " the Statutes of 
goishes Limitation or prescription do not only extinguish the right 
"^ *• of action but the claim or title itself ipso facto and declare 
it a nullity after the lapse of the prescribed period, and 
the parties are resident within the jurisdiction during the 
whole of that period, so that it has actually and fully 
operated upon the case. Under such circumstances the 
question might properly arise whether such Statutes of 
Limitation or prescription may not afterwards be set up in 
any other country, to which the parties may remove, by 
way of extinguishment or transfer of the claim or title. "W 
A law having the effect of extinguishing the contract, as it 
is termed in the Act, clearly is not a law of mere procedure, 
and therefore cannot be brought imder the general rule 
applicable to such law. It is to be observed that the Act 
refers on this point exclusively to contracts and is silent 

(c) H* H. Buckmaboye r. Alliance Bank of Simla v» Carey, 
LiiHoobhoy, 6 Moo. I. A., 234, 6 C. P. D., 429. 

See further in illustration of the ((2) Story's Ck>nflict of Laws, | 

rule, that matters of procedure are 582. See also William v, J<mes, 13 
governed by the lexfwi^ Brown v. East, 450. . Huber v, Steiner, 2 
Thornton, 6 A & E., 1«6. Bing., N. C, 202. Harris r. 
Leroux v. Brown, 22 L. J. C. P., 1. Quine, L. B., 4 Q. B., 653. Pardo 
£. I. Ck>. V, Paul, 7 M. P. C, 855. v. Bingham, L.B., 4 Ch., 735. 

c 
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BELATION OF ACT TO FOREIGN LAW. 19 

as to obligations of other kinds and as to property rights. Sect XI 
Yet it would seem indisputable that no difference in prin- ^^on^^ 
ciple can exist, whether the action in question is an action contracts 
to recover property, or an action for damages arising out ^* 
of a tort, or an action for breach of contract. The rules of 
this Act should apply in all cases indifferently ; and no 
foreign law of limitation should prevail, unless its effect 
were to extinguish the right. The authority of Story may 
be cited for this latter proposition as applicable to moveable 
projperty :W no question could arise with regard to land. 
" Suppose for instance (as has ooou»ed) personal pr<qp^y 
is adversely held in a State for a period beyond that pres* 
cribed by the law of that State and after that period has 
elapsed the possessor should remove into anothar State 
which has a longer period of prescription or is without any 
prescription : could the original owner assert a title there 
against the possessor whose title by the local law and the 
lapse of time had become final and condusive before the 
removal P It has certainly been thought that in such a &ae 
the title of the possessor cannot be impugned. S it 
cannot, the next inquiry is, whether the bar of a Statute 
extinguishment of a debt, lege lociy ought not equally to 
be held a peremptory exception in every other coimtry P 
This subject may bb deemed by some persons still open 
for future discussion. It has, however, the direct autho- 
rity of the Supreme Court of the United States in its 
favor and its correctness has been recently recognized by 
the Court of Common Pleas in £hig^d."(/) 

(e) Story's Conflict of Laws, (/) Huber v. Steiner, 2 Binir., 

i 682. (N.C.) 202. 
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COMPUTATION OF TIME FOR SUITS/ 



CHAPTER II. 

1. TlMB COMPUTED BY ENGLISH CALENDAR, SeCT. XXV. 

2. FiEOT Day excluded in Computation, Sect. XII. 

3. Suit institutbd when Plaint FBasiNTBv, Sects. JY AXKXIp 

4. Plaintiff not fbejudicbd by Coujkt closing, Sect. V, 

Sect. 1* Time is oompnted aooording to tJie ordinary English 

^^^* Calendar. *Year* and ^ month/ it is provided by the 
Time Gtenerri Clauses Act, shfdl respectively mean a year and 
by &e montii reckoned according to the British Calendar. And 
^^^ so it was held in apfdyimg the Act of 18^9, ^which contained 
no express provision to this effect. In the caise referred 
to the plaintiff's period of three jrears according to the 
Fasli Calendar came to 1120 days ; his suit, being institut- 
ed before those days had «x]^ed, but after the 1095 days 
contained in three English years had gone, was hdd to be 
barred. (<»} In a recent case where the bond ran as follows :— * 
* In the month of Kartik, that is to say in four montiis we 
shall pay' and the four months caloolated according to the 
Gregorian Calendar extended beyond Kartik and expired 
in Mai:^asbir, it was still held that the English mode of 
calculation must be applied, there being no saving of eases 
in which it appears on the face of the contract that lunar 
inonths were intended by the parties- (*) 

SeoU XII. 2. In the computation oi the period the rule adopted is 
First day that the first day, that is, the day on which the action arises 
€«duded. is to te excluded. The same rule is generally applied in 

* Chapters II to VI refer for the most part to suits only, and the Arti- 
cles in the Schedule referred to in these chapters are those in Schedule 
II, first division. 



(a) Khasro Mandar v. Premlal, {b) Rungo Bujagi v, Babaji, I. 

9 Beng. App., 41. Mahomed L. K., 6 Bom., 83. Nilkanth v. 
Elahee Bukshr. BrojokishoreSen., Dattatraya, I. L. R., 4 Bom.^ 103. 
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PIKST DAY BXCLUDB© IN COMFUTATIOie, 21 

eomptddng periods of tiineX^) Wben BometMag lias to be 
done OB a certain daj, it is .considered that the person 
obliged has till midnight of that day to do it : until then 
theref<»e he is not in default. (^ When goods are sold to 
be paid for in so many m^iths' time, it has been held that 
the day of the sale is excluded. (^) So rent beoomcA due on 
the last day of the year or otti^ term which is allowed for 
pqnncBit, and as that day has to be excluded a suit institut- 
ed within three years from that day is within time.(/) 

The first day, ^. e.y the day on which the action accrues, 
being excluded, the last day, i. e., the day on which the suit 
is instituted must be included in the calculation ; tiius, where 
a decree was passed on the 6th Sqotember 186S, and the 
plaintiff, having three years wherein to execute it apj^ed 
for execution on the 7th Septemb^ 1868, it was hdd that 
his application was too late. W The rule laid down by tiie Rule of 
i2tii section should apparently as well to the period to be ^'^"^ 
computed in the first instance from the date of accrual of applies 
action as* to the period to be computed from the date of on therris 
interruption. The day on which an acknowledgment ori?t«i^- 
pajonent is made' is not to be counted. This rule has alsoxix^xx) 
been followed in the case of applications and appeals. (*) 

For the oases in which there is a suspension of limita- Rule ap- 
tion after it has begun to operate and when accordingly ^^^^^ 
the time, during which the state of things causing the under 

Sects. 
XIV & 

(<?) See General Clauses Act, Sec. (/) Kashikant Bhuttacharjee v. XV. 

8 (2). Transfer of Property Act, R(^imikant, 1. L. R., 6 Cal., 325, 

Sec. 110. over-ruling. Woomesh Chunder 

(d) 1 Steph. Comm., 289. Bose v. Soorjee Kanto Roy, I. L. 

PaWy Andy Piilay, 4 Mad. H. C, R., 6 Oal., 713. 
330. Mundy Chinna Comarappa (ff) Khoaie Lai v. Mussamat, 

V, Ramasami, 4 Mad. H. C, 409. Biswasu 4 Beng. L. R., A. J., 131. 

{e) Webb V. FMrmaner, 3 M. & Dhonessur Kooer v. Roy Gooder 

W., 473. Isaac v. Royal Insurance Sahoy, I. L. R., 2 Cal., 336. 
Co., L. R., 6 Ex., 2«6. Lindley's (h) See V. K. Gujar v. V. D. 

Thibaut, LXIV. The t^dency is Barre, I. L. R., 2 Bom., 673. 

to exclude from computation l^e Dhonessur Kooer v. Roy Gooder 

day horn which a perioi of time is Sahoy, I. L. R., 2 Cal., 336, cases 

to be reckoned and to include the where the Act o£ 1871 was in 

day on which an act is to be per- question, 
formed, 
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22 SUIT INSTlTtTTBD WHEN PLAINT PRBSBNTED. 

suspension oontinues, has to be excluded in the computa- 
tion, the Legislature has not, as loight have been expected, 
laid down the uniyersal rule, that fractions of days are to 
be counted as whole days in the coinputati<ni, so tiiat -the 
day, on which the state of things causing the suspension 
begins to exist, as well as the day on which it ceases to 
exist, should be counted among the days to be excluded in 
the plaintiff's favor. Such a rule is expressly laid down 
for the suspension occurring under Sections 14 and 15 ; 
but in Sections 13 and 16 it is omitted. 

Sect. lY. 3. The time up to which the period of limitation 

Time of is calculated is the time when the suit is instituted, 

at^^f ^^^ ^' ^^^^ ^^^ plaint is presented.!') It has been 

plaint held that a plaint is properly presented within the 

of period, meaning of the section, although the defendants are 

minors and no guardian has been appointed.O') When 

a plaint is returned for amendment and subsequently 

presented again, the date of its original presentation 

marks the time of the institution of the suit; for by 

returning it for amendment the Court treats it as an 

existing plaint. (^) It would of course be otherwise if the 

Court rejected the plaint in the first instance. 

Sect. lY, When the party is a pauper his application for leave to 

^ sue as a pauper is taken to be the institution of the suit. 

Effect of i^jj^ ^jj^Q ceases to run on that day and not on the day on 

applica- ... 

tion to sue which it is granted. His petition contains all the materials 

as pauper. ^^ ^ plaint and, imless it is rejected, operates as such. If 

it is not rejected but withdrawn so far as regards the 

prayer to sue as a pauper, on the party paying the full 

(i) The law here has no provi- 68 be compeUed to proceed with it. 
sion analogous to that made by the U) Ehem Karan v, Har Dayal, 

Common Law Flrocedure Act, I. L. R., 4 AU., 37. 
Section 11 for renewing a writ of (k) Ismail Sahib v. Armuga 

summons so as to prevent the Chetti« 1 Mad. H. C, 427. Bam 

operation of the Statute. When a Lai i;. Harrison, I. L. R., 2 All., 

suit has once been instituted 832. Mora bin Patlaji v, Gopal 

under the Procedure Code, the bin Satu, I. L. R., 2 Bom., 120. 



plaintiff may under Sections 64 and 
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Addition of FAirriES to rbqord. 28 

amoimt of the stamp fees, it is not for that reason to be Sect, iv, 
treated as a plaint filed on that day only, but it should ^ ' 
retain its original date on the file of the Court. (0 

If the plaint is presented within time it is immaterial 
for the purpose of limitation when the summons is issued. 
The suit remains a subsisting suit imtil it is disposed of 
by de(»ree or otherwise. But the issue of a summons ought 
not to be (»dered after the expiration of the limitation 
period for such a suit unless the plaintiff has in the mean- 
time done what he could to prosecute it with proper 
diligence. (*w) 

When a party is added to the record the suit so far as Sect. 
he is concerned is deemed to have been instituted at the ''^^'^^* 
time when he is so added. To the person, who is added a& Addition 
plaintiff, the suit is for him a suit then instituted, while, ®^ P^^^^- 
as regards the defendants, each person sued is entitled to 
the benefit that limitation may give to him unaffected by 
anything that took place befcnre he was joined as defend- 
ant.(») If in a suit to enforce a claim in which several 
persons are jointly interested, there is non-joinder of some 
of them, and if, when, on objection being taken by the 
defendant, it is ordered that they be added to the record, 
the time has expired when they are so added, the suit 
must be dismissed altogether. ^^ If the original plaintiffs 
cannot enforce their claim without jdning the additional 
jdaintifls, and the additional plaintiffs are barred from 
erdordng it by the Law of limitation, it is obvious that the Oases in 
suit must fail."(«) ^^^*«^- 

(/) Skinner v, Orde, I. L. R., 126. Ramkissen Doss v. Luckey 

2 AU., 241 ; L. R., 6 I. A., 126, Narain, I L. R., 3 CaL, 312. 

reversing^ I. L. R., 1 All., 230, («) Qbhoy Chum Nondi v. Kri- 

over-ruling Ghunder Mohun Roy taithamoyi Dossee, I. L. R., 7 

V. Bhnbon Mohini, I. L. R., 2 Gal., 284. Abdul Eerimi;. Manji 

Cal., 389. See Ram Sahai Sing v. Hansraj, I. L. R., 1 Bom., 295. 

Mamiam, I. L. R., 5 Cal., So7, (o) Rsunsebuk v. Ramlall Eoon- 

Khem Karan t^. Har Dayal, I. L. doo, I. L. R., 6 Cal., 815. Boy- 

K., 4 All., 37. donath Bag v. Grish Chunder Roy, 

(m) Gerender Coomar Dutt^. S. I.L. R., 3 Cal., 26. 
M. Jttggadumba, I. L, R., 5 Cal., 
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24 ADDITION 01^ 1*A1WI1;» TO KICORD. 

^- In a ease' where the plaintiff sued a^aasigiie^ of P. D., 

under aii instrumeiit which also empowered hini to sue in 
Cases in the name of P. D., but the indtrumefit not b^iiig registered 
tion! ^ was inoperative and inadnussible in «vid«iee as an Assign- 
ment Sargent J., wMe allowing aU amendment by which 
the plaintiff was described as suing " in his own name and 
as the constituted attorney of P. D/' ruled that the suit 
did not thereby become a new suit, no new plaintiff having 
been admitted within the meaning of Section 22.ip) That 
section has been also held not to apply to a case, where, 
the suit having been instituted within the prescribed time 
by the person entitled to sue, another person afterwards 
had assigned to him the plaintiff's rights of suit and was 
added as plaintiff and allowed to carry on the suit after 
the prescribed time has expired. It was held that, Section 
32 of the Civil Procedure Ood6, was not properly applicable 
to such a case and that the suit was not barred. (^) It is 
to be noted that Section 22 does not refer to appeals, 
and therefore it is competent to the Court to exercise its 
discretion in adding a party to the record after the period 
prescribed for the admission of an appeal has expired: W 
The plaintiff sued two persons, and, while he obtained a 
decree against the first, fisiiled as against the second defen- 
dant. The imsuccessful defendant appealed, but no appeal 
was filed by the plaintiff within due time against the 
decaree dismisring the second defendant. The Appellate 
Court nevertheless added him as party to the appeal and 
gave a* decree against him* The High Court reversed this 
decree.W In a case where after the suit had been filed 
within the time it appeared that the defendants were 
minors, and application was accordingly made to have 
persons appointed as their guardians^ it was ruled that 
the suit must be deemed to have been instituted when the 

(p) Ganpat Pandurang v. Adarji (r) Court of Wards v. Gaya Pra- 

Dadabhai, I. L. R., 3 Bom., 312. sad, I, L. R., 2 AlL, 107. 

{q) Suput Singh v Imrit Tewari, («) Ranjit Singh v. Sheo Prasad 

J. L. R., 6 Cal., 720. Ram, I. L. R., 2 AU.,487. 

« 
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PLAINTIFF NOT PREJUDICED BY COURT CLOSING. 25 

plaint was presented and not when the order was made 
appointing a guardian ad litem M) 

4. The plaintiff is not to be prejudiced because the Sect. V. 
Court happens not to be open on the day when the period Fact of 
of limitation expires, but he must institute his suit on the ^ ^^'' 
day that the Court re-opens, for instance on Monday, if nottopre- 
the time expires on Sunday. («0 Where a Court was ad- p^intiff. 
joumed for two months, but the notification stated that 
the Court would be open twice a week for one hour for 
the reception of plaints and other papers, it was held that 
th^ Court was not closed within the meaning of Section 6,W 
It has been ruled that a plaintiff whose suit would other- 
wise have been barred by Section 30 of Bengal Act VlII 
of 1869 is entitled to the benefit of this provision. («^) 

On the Act of 1871, it was decided by the Allaha- 
bad Court that a suit in respect of which the statutory 
period expired during the vacation was instituted within 
time when the plaint was presented on the first day of the 
Court's re-opening, although the Court should have re- 
opened on an earlier day.(^) It was held on the Act of 
1859, which contained no express provision for the case, 
that the Courts had no sort of discretion to extend the 
time fixed by the Act, and that for whatever cause the 
Courts might be shut up limitation would still continue 
to run. (2/) 



{t) Khem Karan v. Har Dayal, Dutt, I L. R., 7 Cal., 690. Con- 

I. L. R., 4 AU., 37. tra. P. Chunder Ghose v, M. LoU 

(w) Khodle Lai v, Mussamat Bis- Ghose, I. L. R., 4 CaL, 50. 

wasu, 4 Beng., A. «F., 131. {x) Bishan Chand v. Ahmad Khan, 

King V. King, I. L. R., 6 I. L. R., 1 AU., 263. Zaibuhiissa 

Bom., 487. Bibi v Kulsum, I. L. R., 1 AU., 

(v) Nachiyappa v. Ayyasami, I. 250. 

L. R., 5 Mad., 189., (?is., Innes., J. (y) Kambinayani J S. Nayani- 

{w) Golap Chund Nowluckha v. varu v. Venkataraya, 2 Mad. H.C., 

Krishto Chunder Dass, I. L. R., 5 268. 
Cal., 314. Khoshelal v. Gunesh 
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THE STARTING POINT OF LIMITATION. 



CHAPTER III. 

Intkoductory. 

Part I. — Suits for Money. 

Part II.— Suits for Specific Property. 

Part III. — Suits not included in other parts. 

Limita- The attswer to the question what is the starting point 
aUy t«gUis ot limitation is that, in genial, Kmitation begins as soon 
onawjruai ^g ^}^ aotion is bom, neither sooner nor later. W It does 

of action. .T -I . 1111 

Hot necessarily begin sooner, although the performance 
of a condition on which its existence depends may be within 
the power of the creditor. For instance,ivith a suit to recover 
money deposited under an agreement that it shall be payable 
on demand, it does not begin until the demand has been 
made (Article 60.) It do^ not necessarily begin later, 
although the debtor might have had a defence to the action 
if brought at the supposed time. For instance the plea of 
limitation pleaded to an action for the purchase money due 
for goods sold and agreed to be delivered on a certain day 
is not met by an averment that there had been failure to 
deliver the goods on that day.(*) Difficulties about the 
starting point of limitation are really for the most part 
difficulties about the question when the cause of action 
arises. 

Order of The articles in the schedule may conveniently be divided 
subject. iutQ three groups according as they relate to suits : 

i. in which the decree is for money, 

ii. in which the decree is for delivery of specific 
property. 

iii. in which the decree affords some other irelief. 

(a) See Gobind LaU Seal v, De- sa, 7 W. R., 164. Tripp r. Kub- 
bendronath, I. L. R., 6 Cal., 682. beer, 9 W. R., 209, 



{b) Iloiddonath Shal; v, IaIviW" 
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PART L^SUITS FOR MONEY. 



Articles 57, 58, 67. 
With obligations the action comes into existence imme* 
diately : as soon as the contract is completed or the tort 
committed, the creditor or person injured has his right of 
action and at the same time generally limitation begins to 
operate. Time runs on a bond from the date of its execu- 
tion BXii so on an ordinary loan from the time when it is 
made ; for from that date a debt or obligation comes into 
existence. Gtiving a man a cheque by way of a loan of 
itiself constitutes no debt for the amount of the cheque, 
which may never be paid ; therefore it is the date of the 
borrower's receiving cash for it, that gives the starting 
point for the adion against him.(<') 

If the instrument cm which the suit is brought is regis- Article 
tered, Article 116 applies, and the plaintiff has six years'^^^* 
time. A suit to recover rent payable imder a registered 
contract has been held to be governed by that article. (<^) 
And so, wherever the contract on which th« suit is brought 
is registered, regard must be had to Article 116, althoi^h 
the suit is spedally provided i^ in some other artide.^"^) 
If the money is diarged upon immoveable property, the Article 
suit, idtbough it is for money Only, falls under Article 132, ^^^' 
and twelve years are allowed. (/) 

Arxiclis 79--83, 99. 
In the oases whidi come within the compassof the action 
for QioQ^ payable to the plcdntiffs for money paid for the 
deliodaiit's va^ tune runs from ihe date of payment. So Article 79. 

Articles 2, 4—9, 16—33, 36, namurtEi, I. L. R., 3 Mad , 76. 

37, 88, 39, 40, 42, 43, 48—88, 90, {e) See below p. 

97—112, n5--U7, 182, 123^ 128, {/) Lallubhai r. Naran, I. L. 

132, taU into this first group. R., 6 Bom., 719 : contra, Pestonji 

{i) Q€iX^ULV. BtXKis L. B., 3 C. v. Abdool Rahiman, I. L. R., 5 

P., 300. Bom., 463. See below p. 40 

(rf) Vythcliii$:a PiUai t\ Thetcha* 
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38 STARTING POINT OF LIMITATION. 

* Articles 81 it is with the suit by the acceptor of an accommodation bill 
against the drawer. So, again, the date of payment marks 
the time for a suit against the principal debtor by a surety 
who has paid off the creditor, or by a creditor who has 
paid anything in excess of his share against a co-surety. 
And generally, when there is a contract to indemnify, the 

Article 83. period begins when the plaintiff is actually damnified, as 
it is according to English Law.(^) For the action on-^a 
guarantee, it may here be mentioned, there is no express 
provision. According to the English cases time runs in 
favor of the surety from the date when the principal debtor 
might have been sued.(^0 

Article 99. Article 99 provides for two cases where money paid in 
excess of what the plaintiff was bound to pay is sought to 
be recovered, the case of one of several judgment-debtors 
who has paid the whole amount due under a joint decree 
and that of a sharer in a joint estate, who has paid the whole 
amount of revenue due from himself and his co-sharers. 
In a case where one of two judgment-debtors sudd the 
other for contribution alleging that his property had been 
taken in execution of the decree, it was doubted whether 
Article 100 or Article 118 in the schedule of the Act of 
1871 applied.(0 Where the claim was for contribution 
on account of a payment pf revenue made by the plaintiff 
to save the estate from sale, and the plaintiff also claimed 
a charge on the estate, it was held that Article 132, not 
Article 99, was applicable, (i) 

Articles 77 In the two following cases a different starting point is 
prescribed. For the action by the payee of a dishonoured 
bill against the drawer. Article 77 provides that, in respect 
of a dishonoured /or^e^fi bill where protest has been made 
and notice given, time shall run from the date of the 

iff) Darby & Bos., 20. Pepin v. Mohima Chunder, I. L. R., 4 Cal., 

Chunder Seekur Mookerjee, I. L. 629. 

R., 5 Cal., 811. (J) Ham Dutt Singh v. H. 

(A) Darby & Bos., 21. Narain Singh, I. L. R., 6. Cal., 

(0 Fuckoruddeen Mahomed t\ 549. 
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notice given : Article 78 makes " the date of the refusal 
to accept" the starting point " for a suit against the 
drawer of a bill which has been dishonoured by non- 
acceptance." This latter Article appears to be in conflict 
with the rule laid down in England. W If the time should 
run from the date of notice in the case put in Article 77, 
it is not apparent why it should run from the date of 
refusal to accept in that put in Article 78. 

Articles 62, 87, 96, 97. 

For the action for money payable by the defendant for Article ^2. 
money received by him for the plaintiff's use there is a 
general provision that time shall run from the receipt of 
the money. The corresponding article in the Act of 1871 
was held to apply to a suit to recover •money deposited 
in the Collectorate in the plaintiff's name and drawn out by 
the defendant by means of fraud. (0 It was held inappli- 
cable to a suit brought to recover money belonging to 
plaintiffs, bat obtained by the defendants under the fol- 
lowing circumstances. The defendants were in posses- 
sion of certain lands under a grant made by the widow 
of one whose heirs the plaintiffs were, and, whilst they 
were in possession, part of the lands was taken up by 
Government and compensation therefor lodged in ihe 
Collectorate. This money was drawn out by the defendants, 
and the suit was brought to recover it by the plaintiffs, 
who had meanwhile established their right to the lands, the 
grant having been pronounced invalid. Article 118 of the 
Act of 1871 was held to be applicable. (*») A suit for money 
due and payable under a special custom does not fall within 
Article 62, but witlun Article 120, unless the right be of 
such a nature as to bring it within Article 132.^») Where 

{k) Darby & Bos., 23. Shethka- M Nund LaU Bose v. Meer 

handas v, Dahiabhai, I. L. R., 3 Aboo, I. L. R., 6 CJal., 697. 

Bom., 18*2. (») Kirath Chand t^. Ganesh 

(/) Raghumani v, Nilmoni, I. L. Prasad, I. L. R., 2 AU., 358. 
R , 2 Cal., 393. " 
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30 STARTING POINT OT LtMItATION. 

money is deposited pending n^[otiati<Hi8 on the stipulation 
that it is to be retnmed if the negotiations ocane to 
nothing, the suit to recover such money falls under 
Aitiele 62, and time runs from the date of the faikure of 
the negotiations. (<>) 

Some of the numerous cases which come within the 

compass of this action, have, when mentioned individually 

in other articles, a different starting point assigned to 

Article them. Thus Article 87 referring to the assured's action 

^^' to recover jaremium paid on a voidable poUcy fixes as the 

date, from which limitation Operates, the time when the 

Article 97. insurers elect to avoid the policy. Article 97 fixes for the 

action for money paid on accoimt of a consideration, which 

subsequently fails^ the date of the failure. So, against 

a plaintiff seeking to recover money paid for an annuity 

which has been avoided, time runs from the date of the 

Actions avoidance and not from that of payment.O^) The action 

^^"^^®y for money paid under the influence of fraud or mistake is 

toud or not mentioned in terms, and it may be doubted whether 

not sped- Articles 95 and 96, speaking of relief on the ground of 

Ancles fr*^^ ^^^ mistake respectively, are intended to cover the 

96, 96. action for money had and received in those cases. The 

language of these articles and especially the association of 

^' reUef on the ground of fraud'' with a suit to set aside 

" a decree obtained by fraud" seem to point to suits which 

would have b^en brought in the Court of Chancery rath^ 

than to the common law action for money had and 

received.^ With regard to Article 95 tiiis question seems 

immaterial, because in cases coming under it lipaitation 

would anyhow be suspended by Section 18. But if 

Articles Article 96 does not comprise actions to recover money 

^2> ^' paid under mistake, such actions must be governed by the 

(o) Johvri Mahton r. Thakoor {p) Cooper v. Godxaood, 9 Biiig., 

N«^ Lukee^ I. L. R., 5 GaL, 830. 748. 

Kundunlal v. Bansi Dliar^ I. L. {q) See H^lme v. Guy, 5 Oh. 

E., 3 AH., 170. Div., 905. 
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gto^fat Article 62, and time will run from the date ^^f^* 
when the money is received. Circumstances may easily be * 
conceived in which tiiis rule would operate very hardly ; 
lor a person may, without any negligence on his own part 
or any fraud on the part of the other party, remain in 
ignorance of his having made a payment which is wrong 
altogether, or excessive. It does not seem clear how the 
law upon the subject stands in England; but there is 
authority for saying that the action for money paid by. 
mistake does not lie except after notice and demand made 
by the plaintiff, it being considered that until then there 
ifr no duty on the defendant's part to make the repayment, ir) 

Articlbs 61--55, 65, 66, 69, 72. 

A debt may be due but not payable at present, and then Action 
the action cannot be brought until the time for payment ^ tme 
has arrived ; as where goods are sold or nwmey lent, a de- SP^^^- 
finite period of credit being giv^i. Limitation does not 
then run against the creditor from the date of the sale or 
the loioi, as it does where an indefinite credit is given, but 
from the day 'wien the agreed period expires. With 
goods sold to be delivered on s<mie future fixed dayArticl«6l. 
the pur<^aser's obligation is, in the absence of agree- 
ment to the contrary, to pay the purchajse money on that 
day. Accordingly, in an action by the vendor for the pur- 
chase money time is to be calculated against him from that 
day, and it is no objection that to an action brought on 
that day the purchaser would have had a good defence on 
the groimd of non-delivery of the goods,(*) Where the 

(/) Freeman v. JefCries, L. H., worded ; the first ccdumn of the 

4 jEx., 1^9. See Act X of 1877, schedule, if more fully expanded, 

Sched. ni, No. 4. would run " for the balance of 

(«) Boiddonatu Shah v. Lalunis- money which money has been ad- 

sa, 7 "W. K^, 164. Tripp v. Kub- vanced in payment of goods to be 

beer, 9 W. R., 209. d^vered.'' 



Article 51 is rather obscurely 
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defendant^ being iinder obligation to do something at 
a future specified time» declares beforehand that he 
will not do ity he may be sued at once for damages 
as for breach of contract, or the plaintifE may wait and sue 
him when the time for performance has passed. (^) In such 
cases therefore the plaintiff's action is not barred, because 
it is not brought within the prescribed period of defend- 
ant's declaration not to perform his contract. 

Article 65. Article 65, referring generally to suits for compensation 
for breach of a promise to do anything at a specified time, 
would, if the construction put on Article 115 is followed, 
govern suits to recover liquidated sums as well as suits for 
damages. The period commences when the time specified 

Article 66. arrives. (^^) The same starting point is prescribed by Article 
66 for suits on single bonds where a day is specified for 
payment. An instrument, whereby the obligors made two 
distinct covenants, (1) that they would pay each year's 
interest punctually and the principal debt on the expiry of 
five years from the execution of the deed, and(2) that on 
default the obligee might treat the transaction as one of 
conditional sale and take foreclosure proceedings, was held 
in a recent case not to be a single bond within the meaning 
of this article, and the suit being brought more than three 
years after the date of the instrument was held to be 
barred. It was not suggested that Article 65 might 
apply. (^^ A bill of exchange accepted payable so many 
days after date can only be sued on after the expiration of 
those days. The action then accruing is barred unless 
brought within three years ; and it makes no difference 
that the plaintiff is an indorsee of the bill who has paid 

Article 72. it.(w^) A bill may be made payable only on the fulfilment 

{f) See Hochster v. Delatour, 22 I. L. R., 4 All., 3, 

L. J., Q. B., 455. Mansuk Das v. {w) Webster v. Kirk, 17 Q. B., 

Kangayya Chetti, 1 Mad. H. C, 944. Mohendro LaU Bose v. Yadub 

162. Kissen Singh, Bourke's Rep., 1, 

{u) Kishen Lai v. Kinlock, I. L. 157. See Kylasanada Moodelly v. 

R., 3 All., 712. Armugam, 4 Mad. H. C, 366. 

(tO Lacliman Singh v. Kesri, 
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of a condition and after the lapse of a certain time in Article 72. 
addition, as when a note is payable six months after sight, 
in which case time runs against the holder from the 
expiration of six months after the exhibition of the note 
by him to the maker. (^) 

Articles 65, 86, 70, 71, 72, 76. 
Where there is a condition on which the obligation is Action 
made to depend, time does not run as long as the condi- ^^^di- 
tion remains unfulfilled. Money which will become due tio^i* 
only on the happening of a future uncertain event cannot 
properly be said to constitute a debt.W A policy of 
insurance is a contract to pay a given sum on a certam Article 86. 
event, such as the loss of a ship or the death of an indi- 
vidual, and when such event has occurred and the assurers 
are certified of it an action lies for the stipulated amount, (^l 
Where a man promised to make a payment when he had 
the means to do it, it was held that time ran against the 
promisee from the date of the promisor's acquiring means 
to pay.(<») 

Under this head come several articles relating to bills Articles 

70 71 72 

of exchange. The presentation of a bill payable at sight, * ' 
or after sight, or the presentation at a particular place of 
a bill accepted payable at a particidar place, is a condition 
on the performance of which the bill becomes payable and 
time begins to run. Article 76 appears to be suggested by Article 76, 
an English case, where, a note payable on demand having 
been deposited with a banker for delivery to the payee on 
his producing another note cancelled, it was held that the 
payee had no groimd of action till the note was delivered, 
and that therefore the Statute ran only from that time. (*) 
Generally as will be seen debts payable on demand are 
payable immediately and no demand is necessary.W 

{x) Byles on Bills, 341. [a) Waters v. Thanet, 2 A. & E., 

(y) Yoimg V. Mangalapillay, 3 757. 

Mad. H. C, 311. (b) Savage v. Aldren, cited in 

{z) See Narotamda* v, Dayabhai, Darby and Bos., 20. 

6 Bom., A» C. J., 34. (c) See below p. 35. 

5 
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Articles 74j 75. 
Mo^ey • When a debt is simply made payable by' instalments, 
uistal- the result is that time runs in respect of each instalm^ 
ments. from the date when it falls due. But, when in addition 
Article 76. there is a proviso in the note or bcrnd that, if default be 
made in pcgonent of one . instalmeent, the whole shall be 
due, there is in effect a c^adition.^ On sudi; default: 
happ^ning, the cireditor: may demand. immediate; pajmeoA: 
of the whole balance then r^nainingdue^an^^ accordingly 
time runsagainsthim^frcmi the data when defaidt is made; 
According to the law iniorcesince the Ist July ISTIj.her 
may,, however^ waive .the default, and when such, waivai: 
has taken place, time runs against him. only fromthet. 
date of ** fresh, default in, respect of whidk there is^ no 
such waiver." A waiver made before, the Act of 1871' 
came into force would be inoperative,(<<) and the provisiens 
of Article 75 do not ajg)ly to oraL contracts* W It ia 
clear from the language used in Article 75 of the present 
Act that the default and the waiver of it may be repeated, 
and it has been held that the same article of the Act 
of 1871 also covers the case of a second waiver. (/) Tha 
creditor is not bound to waive a default and the debtor 
will not be relieved against the consequences of it,, 
for the stipulcltion is not of a penal ' character. (^) There' 
may be some doubt as to what amounts to evidence of, 
waiver. It' is clearly not enough to show: thai the creditor 
has allowed the default to pass unnoticed. It has*, 
been said that a subsequent acceptance of the instalment, 
in arrear operates as a waiver. W Biit that proposition 
was denied in the AllUiabad High Court, Straight, J. 
hdlding that^* the most cogent and conclusive proof must 

{di Ahmad All v, Hafiza Bibi, (/) Sri Rajah Satracherla t^. Seta- 

I. L. B., 3 AU., 514. 'Gumna rama, I. L. R.^, 3 l^Cad., 61. 

Dambershet v. Bhiku Hariba, I. L. iff) GU)Vmd Patanjpe v, Bip^ 

R., 1 Bom., 126. chand, I. L. R., 4 Bom., 96. 

(0) K. Chtmder Bass v, B. Nath {h) Oheni Bash Shaha t^. Eadum^ 

Chunder, I. L. R., 3 CaL, 619. Mundul, I. L. R., 5 Cal.., 97. 
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fao dom>(itiJM to:!eBtftMiflh that apariy to « oontraet has 
. abaadoned A li^t :aoon]ing ;to him imkier its .|«onei8Ltma 
-on fareach :and has ctoltered into some {teahpaat)! agree- 
:m[ent oondomn^ such breach aM creating new rdations 
Jirijfli tia© paartyin.defeuJt/'W Where the b<md was in 

the following terms : — " I shall repay the said sum within 

mx months, and the interest I shall pay month by 
^month ; b^t if 'I should fail to pay the interest in crveiy 

mtonth, you sh^ not be bound to waitlill the expiry 
"^of the term motioned/ bat shall be at liberty to reaU^e 

fte money, principal with int^est in whatever -way may 
Hseem £t f\ it was held^to be optional on the^obligeefs part 
'to'bring:his:suit'at once or not, and tiiat'ther^fope Article 

7& was nbt applicable. Cr) 

AvncLEs 59, eo, 73,^^. 

/A debt payable on demand. is not considered subject to Debt pay* 
a condition so as to suspend limitation until demand has^^*^^®' 
been made. The question has been much discussed whether 
.ixutcanaaetlonsof simple loaQy where notime forrepayment 
isi$pe<Afied, any right of action accrues except after demand 
andi:elu8al9;and whether conBcqu^ly time begins to run 
irom th&:date.of sach^refuaal or from the date of the loan. 
It may be said . on the .one hand ' that tibie lander in such a Two viewi 
aese does .aot expect to ibe.repaid inmiediately, and having *J^^^ 
no >oao6e for ^disappointment .hershoidd not, as . shoulda 
tradfisman who . sdls jgoods on. the ordinary oaah terms, 
hove, onrimmediate right, of ladion ; for there cannot beau 
action withoutinjury and only from the time, when such a 
personJias asked to have his money repaid and be^i re- 
fafiedjjoan he.be aaid to.be injured. 

This view was advocated by Austin, on the strength of 
whose authority the Legislature departed from the dodrme 

ii) Mmiilord r. P^ftJ, I. L. R„ I. L. Rm 6jC«^r^ai. ^ K. Clmnd«- 
2 AH. p 863. dasai^. B. NathcJinadery I.jL. &., 

ij) ifiixam Babu v, G, Pefshrtd, aCU., 619. 

m 
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of EngHsh law, and enacted bythe Aotof 1871 tiiatinoMe 
of money payable on demand time should run from the 
date of the demand.W It may obviously be urged in ob- 
jection to this view that it results in leaving it to the 
creditor's option, when, if ever, time is to run against him. 

The other view, according to which in the circumstances 
mentioned time runs immediately from the date of the 
transaction, seems now to be generally accepted as correct. (0 
This view proceeds on the principle that an action is 
necessarily attached to an obligation, and that therefore 
no injury in the way of refusal is necessary to give rise to 
it. Limitation is held to operate immediately against the 
creditor within whose power it lies by simple demand to 
Articles get his money paid. Accordingly under this Act, as 
^^» ^^- under that of 1859 and imder English law, when a 
promissory note is made payable on demand, it is con- 
sidered that the action is bom immediately on the 
making of the note.H 

Demand Demand may, however, be treated as a condition, as it is 
treated as ^^ where, a promise is made in consideration of some coUa- 
condition. ^^^j thing being done on demand, there the demand must 
be made before the promise can be enforced as in the case 
of a promise to pay Es. 100 to B, if A should go to Dacca, 
on demand."(«) Where two brothers while agreeing for 
the common occupation of a house bargained that, if either 
wished to leave it, he should be boimd to offer his share to 
the other at a fixed price, or if either wished to purchase 
the other's share, and the other refused to sell, then the 
party so refusing should be boimd to buy the share of 
the other ; it was held that time ran only Irom the date 

{k) Madhavbhai v, Fattesing, 10 man, 2 Mad. H. C, 472 ; Rama- 
Bom., 487. E. Subbammim v. chendra v. Soma, citedin I. L. R., 
Ragiah, 7 Mad. H. C, 293. 1 Bom., 305. 

(^ 0. Vencataramanier v, Man- (ft) P(fr Garth, C. J., Ramohimder 

che Reddy, 7 Mad. H. C, 298. v. Juggutmunmohiny, I. L. R., 4 

(m) See Norton t;. Ellam, 2M. & OaL, 294. 



W.y 461 ; Hempaminal v* Hanna- 
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when the plaintiff called upon the defendant to give up 
his share. C^') 

In the following oases, demand is in express terms made 
the starting point for limitation. Whereas for suits in Article 60. 
respect of money lent imder an agreement that it shall be 
payable on demand, time runs from the date of the loan, 
for suits in respect of money deposited under a similar 
agreement time runs from the date of demand. In the 
ordinary case of money paid to one's credit at a ban- 
ker, the transaction is one of loan and the relation of 
the customer and banker is simply that of lender and 
borrower. In such cases, therefore, time runs from the date 
of the payment. - On the other hand, where there is some- 
thing more than a mere loan, and the banker, for instance. Article 60. 
is intended not to use the money in his own business, but 
in some particular way designated by his customer,' his 
position becomes that of a depositary or trustee and he Articles 
cannot have time run in his f avor. W Thus, for the action ^^* ®^' 
against a factor for an account or against an agent for 
moveable property received by him and not accounted 
for, the Act gives three years computed from the date 
of demand made, or from the termination of the re- 
lation of principal and agent. Whilst that relation 
continues and until refusal on the part of the factor or 
agent, his position towards his employer is consistent with Action by 
right, his possession of the property in his charge isj^^ 
friendly and no cause of action has arisen. Moreover, agent or 
when demand is thus necessary the action itself is not a 
demand. (9) The same rule obtains in England, and so it 
was held in an action against a factor for not accoimting 
that the action was not barred, no demand being shown to 



(0) Virasawmy v Ramasawmy, to denote persons holding possession 

I, L. R., 8 Mad., 87. of moveable property ori^inaUy 

(p) Biurdick t7. Garrick^L. R., 6 delivere' 

Ch., 238. Watson v. Woodman, owner. 

L.R., 20Eq., 721. ^843, pi 

The term * depositary' was used ' {q) Hi 

by the Indian Law Commissioners C, 4&2. 



ip) Burdick v, Qarrick^L. R., 6 delivered to them to be kept for the 

Ch., 238. Watson v. Woodman, owner. See Report of 26th March 

L. R., 20 Eq., 721. 1843, para. 37. 

The term * depositary' was used ' {q) Simpson v, Routh, 2 B. & 
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' action would not lie" said Lawrenoe, J., '^ at tha.ood of la 

week from the delivery of the ifoods : this is not like the 
ease of money lent which is recoverable the next week. 
The goods were not delivered to be accounted for tm the 
next day : ' they were to: go' to* a distafit country' to be- dis- 
posed of, and confidderable time must^be allowed fw-fliiair 
disposal there, for their sale and for the return 6f the 
account. 1 remember an action of trover between Lerfd 
Bute arid Ifc. Montague for furniture left for many^years 
in a mansion house. The-'Stattite of^Iiiriitations was-fl^t 
up; but the demand -arid refusal -proved were of recent 
date and the pkiiiffiBE recovered. 'There, ^no demaiM or 
refusal were^presumed'to have' been mddeat any *time be- 
fore, fw the; possession was in its commencement arleg^l 
possesrion.''^*) "In Wilkinson v. "Verity,W a bfflor ^f 
goods wrongfully sold by the bfiilee was h%H to 'have 
a choice of actions, ^her an action of %over aceridng 
at the date 'rif the conversion, or, in the ev«it^^-his 
^being at the time ignorant of the ©onveriSon, an ^aetion 
Action for of detinue accruing at the date of demand. 'The^laintiff 
t^^l^^^ recovered damages, his action having heen, brought 
immediately after 'he became awaxe of tiie 'conversion, 
although more than six -years had elapsed 'from the date 
of the conversion. It is not clear ui^er what ibrtiQle 
of the schedule such an action couM be brought. Noxie 
of the Articles referring to b^oraiid bailee seem exactly 
«pplicaHe.(^ 

Where there has been no entrusting of property by one 

to another, or where the possesisiori haff from the beginning 

* been unlawful^ no demand is necessary, and'the'Act mikes 

time run in the cases specifickl in Article 48 ^from- the date 

ofthep^sonhavingthenghttopommon first .learning 

(r) TCoplwin V. Braddick, 1 (t) SeeJLrfcicles 32,;89, 9Q, 14^, 

Taunt., 672. also Articles 48 and 49. ,lfasir bin 

(«).L. R., 6. C. P.,' 206. AWul v. Payabhai, KTBoro., 300. 

8ee'bfelow^p.48. 
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in whose possession the property is. This article affords Article 48. 
an instance of departure feomtthap^ndple that limitation 
begins to operate the moment, the cause of action arises, 
^though a person whose property 4s stolen, misappropriat- 
ed^ pr converted, acquires immediately a rigiht of action, the 
operation of limitation is^ ppstponed^^and time does not run 
ag^inst^him imtiThe has learnt who the individual person 
is that he may sue. 

Artidei48'-wh]idi is designed to embrace all. cases rdbt«- Article 49. 
ing to "Specific moveable ^property not comprdiended in the 
preceding^ article^, and alsO' cases where the defendant's 
possession of thei»K)perty was^at the otrtset lawftd, makes 
the starting p<»at, in the" one instance^ the* date of the 
wTonglul^taldng^ in the other that of the detainer- s pos^ 
session beoommg un^wftil. Within this^ Mter branch of 
the article would come ^ a suit to recovear title-deed^ for 
which specie parovisioiz w&s) made in Article 38 of i the Act 
of 1871. The possession of titlerdeeds is^ justified by 
posaescaefflk oi i^ estate to rwfaick they refer and^ therefore, 
for the time that the. holder of them; is in possession of . 
the/estate^ limitation.wcmldaiet operate in.his iavor. TSue 
samagrulahasrbeeai app^ed in EbiglaEnd..<<') 

A|^ainvfoi^Buitr for prompt or e^dgible dower, demand Article 
and Tefustd give the appoints sta:rting iK)int The Act 
addpte in eff^fcf the result' of the decisions passed on the 
Act of 1859: Itwtts'heldby the Privy Council that in 
respect of a claim for^ prompt dbwer payable under 
MahomecUn law time ddes^ not begin to run before the 
dower is tlfemanded, that the wife knot boimd to demand 
it dteriiigiLer husband's' life and that, in the absence- of 
demand, liinit^op operate from the date of the dissoln- 
tion of inarxiage-byideath or^jtherwise;(H 

{u) .Plant 4?. Cotter^, 21 Ii..J.,. joovooxuasa v. Sailoola^ I9. Bdag., 

Ei., 198; 306. A claim for. dower was held 

(v) : Aiiriroom88&' v, Moond^ .6 M. : to: come' witMn 01. 1 6 of Section 

I. A., 211. Mussamat;ir* Mussa-* 1 of the Act of 1S59L Mahskbubibi 

mot, U B6ng., 875. Baid Eha- v. Afnina, 10 36m., 430. 
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Articles 51, 52, etc. 

Reciprocal For contracts involving reciprocity of performance, such 

con racts. ^ contracts of sale, two starting points of limitation may 
be suggested. According to one view time may run for 
both parties from the date when the contract ought to be 
performed, for then there is on either side a complete 
obligation : according to the other view time runs against 
either party from the date of his own performance, then 
and not till then he being in a- position to bring an action 
to which the other party can have no defence. As long as 
the purchaser, for instance, can meet an action for the pur- 
chase money by the plea that the vendor has failed to per- 
form his part of the contract, it is considered that the 
vendor has no complete cause of action or at least that 
limitation should not run against him. 

Article 51. The first mentioned view is followed in Article 51, 
whereby as against the vendor's action for the price of 
goods time is made to run from the date agreed upon for 

Artide 62. delivery. The other view is followed in Article 52, 
whereby time is made to run from the delivery ot the goods. 
This seems to be inconsistent, for, if where the con- 
tract of sale fibres a future day for delivery and the 
vendor fails to deliver on that day, he is to be considered 
as having a right of action from that day, it is difficult to 
see why where no future time is fixed and therefore im- 
mediate delivery is intended, his right of action should not 
also be considered to accrue immediately. The objection 
that the purchaser woidd have a defence to the action 
brought at the time supposed avails equally in either 
case. As to which of the two views is in itself correct, 
opinions have difEered ; but the better opinion seems to be 
that the actions arising from a reciprocal contract are 
complete at the date of its conclusion. The fact of the 
party sued being able to avail himself of the supposed 
plea, is held to be not inconsistent with the existence of 
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the act^. This {Mractioal ooiusideration, too, is urged in 
f avoir of tkis view ai^ agsinst the other, namely, that the 
latter view works against the interest of the pnnctoal 
party to a oontract and in the interest of the remiss party. 
A vendor delaying the delivery of the goods would accord- 
ing to the latter view have nothing to fear from limitati(m, 
while against the vendor who has delivered immediately 
time would begin to nm at once. The case would be very 
dijSer^t, if the perf ormanoe of the act on which, as on a 
condition, the birth of the action is made to dqp^ul were 
not a matter within the poww of the vendor himself. 

No spedal promion is made in the Schedule ^th^ for 
the suit for possession ol land sold by the defendant to 
tiie plaintiff oa: fcH* the suit by the vendor of land for the 
pur<diase-money. 4-ocording to the formeor of the views 
above stated the date of the completion of the <^ntract of 
sale ought to mark thf^ starting point for limitation as 
against eith^ aoticm. If in th^ contract some fiM^ur^ time 
is fixed for ^livery, then limitation cerates i^gW^ the 
pwcbasey only fywx that pwit of future time, as ia pro- 
vided in Artkl0 136 for tl^ ea«e where the v^dor not Artid« 
being hi|nsel| in possession is unafb^ to give pot^essioii to ^^- 
the buyer at the date of the contract. If no time is 
specified and immediate delivery may be taken to be 
intended, limitation would, it is supposed, begin to operate 
immediately and the porohaser's action would under 
Airti^le 144 be barred aft^ the eviration of twelve years. 
On tiie same principle the vendor's adtion would also 
accrue at the time of the completion of the contract, 
imless it contained some provision to the contrary ; and 
the period of limitation would, it is apprehended, be mx Article 
years as ordained by Article 120 for cases where no other ^^^' 
period of limitation is provided. It is to be observed that 
three years only is the period given for a vendor to Article 
enforce his lien for unpaid purchase-money. ^* 
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Article 
65. 



Cases of 
hiring. 
Articles 
7, 50. 



The other actions specified in the Schedule 'wfaieh may 
be noticed under this category are those specified in 
Articles 7, 50, 55, 56, 84, 101, 102. In Article 55 
referring to the action " for the price of trees or crops 
sold" the time is made to run from the date of the sale. 
As for the rest of the articles mentioned, they all refer 
to cases, in which immediate performance is either not 
possible, or at least not expected, and so are distinguish- 
able from the case of sale. When a servant is hired for 
wages or goods are let on hire^ the time, when the money 
is to be paid, is generally settled by express or implied 
agreement, and in the absence of such * agreement it 
would be impossible to make limitation operate from the 
commencement pf the hiring. On the other hand, if it be 
made to date from the end of the hiring, the objections 
which are urged iii the case of a contract of sale do ndt arise. 
The postponement of the starting point would not in this 
instance be a matter within the control of the creditor, i. e.j 
the servant or the person of whom the things are hired. 
The only answer which the Act gives to the question, 
when the period begins to run against actions of this sort, 
is that the date of the accruing of the debt fixes it, except 
in tile cases provided for by Articles 84 and lOl.W 



Article 64. 

♦Accounts The action for money payable for money found due 
* * to the plaintiff on accounts stated between the plaintiff 
Article 64. ^^^ defendant is barred, when three years reckoned from 
the time " when the accoimts are stated in writing signed 
by the defendant or his agent'! have elapsed. Notwith- 
standing these words it has been held that the article 
applies equally to accounts stated orally; (^) but if the 
accoimts though stated in writing are not signed it 



(w) As to Articles 7, oO, 84, 101, 
102, see below p. 50. 



(ar) Sheikh Akbar v. Sheildi 
Khan, I. L. R., 7 Cal, 256. 
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SUITS FOR MONEY. . 4S 

seems that the plaintiffs should not have the heneflt Article 64. 
of this article. Signature not having* been required by 
the ooiresponding article of the Act of 1871, it follows 
that a suit, which governed by that act would not have 
been barred, would be barred by the present Act.(y) 

The tei*m * accounts stated' is used here in a technical 
sense. ^^ In common talk an aoco\mt stated is treated as 
an admission of a debt due from the defendant to the 
plaintiff ; but there is also a real accoimt stated which is 
equivalent to what is called in the old law an msimul 
computaverunt, when several items of claims are brought 
into accoimt on either side and being set against one 
another, a balance was struck ; and the consideration for 
the payment of the balance was the discharge on each 
side.''(^) The difference is this : that in the one case there is Accounts 
a mere acknowledgment of an antecedent obligation which ^^'^^^^ 
may, if in writing, operate to keep the action on it alive ; obligation^ 
whereas in the other case there is a completely new obliga- 
tion, created in substitution of that which existed previ- 
ously. In the former case it is open to a creditor, who 
sues upon an account rendered by the defendant, to go 
behind the accoimt and dispute the items entered by the 
def endant.(<») There being no mutual account and nothing 
in the nature of a set-off, there is no new obligation and 
the plaintiff can only use the defendant's admission of 
the correctness of such an account as an acknowledgment 
to give a fresh period for debts not barred at the time. (*) 
On the other hand, when an account is taken of cross 

demands between parties and a balance is struck, there is 
in fact an extinguishment of the cross demands by mutual 
agreement, and at the same time a new promise to pay 

(ij) Thakuryair. Sheo Singh Rai, N. C, 146. 

I. L. R., 2 All., 872. {b) Subbarama v. Eastulu 

{z) Laycock v. Pickles, 33 L. J., Muthusami, 3 Mad. H. C, 378. 

Q. B., 43. H. Karibassapah v, G. Muddam>a, 

(a) Rose V. Savory, 2 Bing., 6 Mad. H* 0., 1^7. 
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W STARTING POINT OF LIMITATION. 

the balaiice. No objection oan theii be taken on Ihetmte 
that the acxx)unt oontalm itemii iat ^Meh an itction wcmld 
hot lie, ag for instance, that some of the items are barred. {^) 

Article 85. 

Action on A peculiar starting point is g^ven by the Act in the 
^iTand ^^^^ ^ * ^^^ " ^^ ^ briance due on a mutual open and 
current oUrrent account, where there hare been reciprocal demands 

between the parties." The point is the close of the year, 
Article 86. OS computed in the accoimt " in which the last item, 

admitted or proved, is entered in the account." 

This article is intended to apply " to cases where an 
account has been going on between two parties and 
balances have been struck from time to time showing the 
amount due from one of such parties to the other ; and 
the suit to whidi it is intended to apply is a suit brought 
by one of those parties against the other for the balance 
found to be due to him on that acGount."(<^) There can be 
no accounts stated in the absence of the plaintiff's consent. 
Each party must be in a position to say to the other " I 
have an account against you" or otherwise there are not 
nintual accounts.(^) The fact of the balance having been 
at one time on one side of the account and at another on 
the other side has been regarded as a test.^/) The article 
does not apply to a suit brought by a member of a dissolv- 
ed partnership to recover what has been found due to him 
separately on an adjustment of accoimts between the 
partnership and another firm ; for in such a case the parties 
to the aocoimt would be the two firms and it would be 
inconsistent with the nature of such an account that any 

[e) Ashby v, James, 11 M. & samut, I. L. R., 5 Cal., p. 763. 
W., 542. Mulchand v. Girdhar, (f) Ghaseeran v. ManoharDoss, 

8 Bom. A. C. J., 6. Hargopal v, 2 Ind. Jilr., K. S., 241. Khiishalo 

Abdul Khan, 9 B<mi., 429. v, Behari Lall, I. L. R., 3 All., 

(d) Laljee ^ihoo t^. Rugfaoonun- 523. Narrandas v. Vissa&das, I. 

d«n, I. L. R., 6 Gal., 447. L. R., « Bom., 134. 



{f) Hajee SyedMabomM i^.Mua- 
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balance should be found due to a member of one of the Article 85. 
firms separately. It is said that the * last iteln' means the 
last item on the defendant's side or in other words the last 
reciprocal item ; for the account ceases to be mutual when 
no payments are made by the defendant.'' (ff) The case 
of Srinath Das v. P. Pittar(^) illustrates how this period 
must be reckoned from the time when the balance is annu- 
ally struck between the parties ; and the question is there 
mooted, how the Article is to operate in cases where 
parties balance their accotmts at intervals short of a year. 

On the corresponding section of the Act of 1859 it wa9 What are 
said of mutual dealings, " To be mutual there must be d^i^Jgg, 
transactions cm each side creating independent obligations 
on the other and not merely transactions which create 
obligations on the one side, those on the other side being 
merely complete or partial discharges of such obligations. 
It appears to us, that the effect of this clause is to enact 
that nothing in an account of mutual dealings is to be 
barred, provided that there is in it one item indicating the 
continuance of such dealings proved to have occurred 
within the period of limitation." (0 In Cottam v. Part- 
ridgeO) it was held that an account between two trades- 
men, selling goods to each other without any agreement 
that the goods deliv^ed by the one shall be considered 
as payment for those delivered by the other or any under- 
standing that the balance only should be enforced on the 
one side or the other, was not an account within the 
exception in the Statute of James. Cresswell, J., put 
the case in this way, . " Were the dealings of this case ' 
such as would enable the plaintiffs to maintain an action 
of account ? Coidd they have called upon the defendant 
to render an account of goods sold to and by him ? The 

(^) Hajee Syud Mohomed v. 6 Mad. H. C, 142. Watson v. 

Mttgsamut, I. L. R., 5 Cal., 759. Aga Mehedee Sherazee, L. R., 1 

(A) 6 Beng., i6§0. I. A., 346. 

(*) H. Basappa v. G. Muddappa, (J) 4 M. & G., 271. 
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Axtiole85. only duty of the d^iendant was to pay the price of the 
goods, which he had bought from the plaintifb. It it 
suggested that these dealings were to form one entire 
indivisible account. If that were so, two consequences 
would follow. The plaintiffs could only sue for the 
Mutual balance ; and there could be no set-off, inasmuch as this 
c^nT would be a case not of mutual debts but of one account. "(^) 
account?, rpj^^ same condition, which is required to establish mutu- 
ality within th^ meaning of this Article, is required to 
' establish it for the purpose of a mutual credit, as that term 
is understood in a Court of Equity. " By * mutual credit' 
we are to tmderstand a knowledge on both sides of an 
existing debt due to one party and a credit by the other 
party founded on and trusting to such debt as a means of 
discharging it."(0 Where therefore the dealings on 
either side are independent of each other and neither party 
in giving credit to the other relies on the debt which he 
has against him, there are no mutual dealings within the 
section. 



Articles 65, 115, 116, Section xxiii. 

Suits for The obligation to pay damages for breach of contract 
contact, arises when the breach is committed, and thereupon time 
begins to run against the party injured. The special cases 
of a promise to do anything at a specified time or on the 
happening of a contingency for which special provision is 
made in Article 65 are really mere instances showing the 
application of the general principle. Where there is a 
• covenant for title in the form used in English conveyance 
and asuit is brpught thereon, time runs from the date of tibe 

{k) See alflo Lindley on Part- principle, the debits being set 

nership, vol. II, 979, the note at against the credits and no objection 

end of Ck>ttam v. Partridge and on the score of limitation being ad- 

Macldnnon v. Armstrong Brothers missible.' 

and Co., 2 Appeal Cases, 533. (/) 2 Stor. Eq., Jur., { 1435. 

Accounts between mortgagor and Clark t;. Ruthra/aloo, 2 Mad. 

mortgagee aro taken on the same H. C, 296. 

• 
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execution, for then the breach takes jdace.C**) It has been 
held that a suit brought by the consignee of cargo to whom 
the property therein has passed for non-delivery of the 
same is governed by the general Article 115 and not by 
Article 30, the latter Article being applicable only to suits 
in respect of obligations arising independently of contract 
between the parties.(») 

If the breach of contract has occurred more than three imma- 
years before action, it is immaterial that special damage ^S^al 
arising from it has occurred within that time. Thus when damage 

oociurs 

the breach consisted in the delivery of goods not corres- subee- 
ponding to the terms of the contract, the consequence of ^'^^^^y- 
which was that plaintiff had to pay damages to a third 
party, his action was held barred although the damages 
had been so paid within the six years prescribed by the 
English Statute.C^') Nor is it generally material, that the 
breach is unknown to the plaintiff; if the action has 
accrued more than three years ago, it will be barred not- 
withstanding his ignorance. O') However some important ignoranco 
exceptions to this rule are introduced by the Act. In respect ^^^ 
of the action by a principal against his agent on account of immate- 
misconduot, according to English law as also according to Excep* 
the law in force up to the passing of this Act, time runs from j^^^^ .^™ 
the date of the misconduct. Thus an attorney was sued for 
not using due care and diligence in ascertaining whether a 
mortgage would be a sufficient security, and although the 
insufficiency of the security was not discovered until long 
after the occurring of the negligence, the action was held 
barred, time being computed from that date.(9) But Article 90. 
under this Act the date of the principal's knowledge of the 
misconduct is made the starting point. Again, for the 

(m) Raju Balu v. Kriahna Rav, W., 323. 

I. L. R., 2 Bom., 273. {p) For instance where plaintiff 

(#i) British India S. N. Co. v, was ignorant of a condition having 

Hajee Mahomed, I. L. K., 3 Had., been fulfiUed, 6ee Waters v. Earl 

107. Hassajir. E. I R. Co., I. of Thanet, 2 Q. B., 767. 

L. R., 6 Mad., 388. (q) Howell v. Young, 6 B. & C, 

(o) Reeves v. Heame, I M. & 
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48 STARTING POINT OF LIHIXAXIOX. 

Article 32. bailor, whose property is perverted by the bailee to scnoae 
purpose other than that intended, provision is made by an 
article prescribing that time shall run from the date of the 
perversioai first becoming known to him ; whereas by the 
Act of 1871 the time of perversion itself was fixed as the 
starting point. The case of wrongful conversion by a 
bailee does not seem to come under any special Article. ('*) 

Article Again, for a suit for specific performance of a contract, 
where no time for performance has been fixed, notice of 
refusal to perform is made the occasion from which limita- 
tion starts. W 

Article Th^e may be several successive breadies of the Bame 
oontmet, and then for each breach a separate time runs 
^^^h^g^^agaitist the injured party. There may also be what is 
Ck>ntinu- called^ a continuing breach, and then time runs only 
breach, from the time when the breach has ceased to &dst. 
^^' The t^m * continuing breach of colitraot' requires some 
explanation, and has received none either in tins Act 
or in the Contract Act. It is not intended to de^ 
note every bareadi persisted in by tiie person bound; 
for instance, the persistent refusal o{ a purchaser to 
take delivery of goods purchased, though it migltt in 
common parlance be called a continuing breaeh, is 
evidentiy not a case within the section. Que condition 
which the term seems to pre-suppoito is that the parti^ fibould 
stand in a contractual relation which involves some dura^ 
tion in time, as, for instance, in the relation of landlord 
and tenant or principal and agent. But the presence of 
that condition alone does not suffice; for there maybe 
many breaches of contract as between landlord and tenant 
which cannot be treated as continuing. A breach, for 
example, of the covenant to pay rent at stated times 
cannot be denoted by the term "continuing breach 
of contract ;" for the continuity of tiie breach induces 

(r) See above, p. 38. Deeply, I, L. R., 2 Cal., 3^3. 

(«) Ahmed Mahomed v. Adjein 



Digitized by VjOOQIC 



suns FOft BRBACH OF CWTBJiaS. 49 

thd ooniequence tiiat no limitatioii runs agidnst .the aotiLoQ : Section 
a oonsequenoe whieh can no more be intended in the oaaeti ^ 
last mentioned than it could be in the case put of a 
purchaser refusing to take. delivery. It would thus appear, 
that, in addition to the condition abovementioned, this other 
con'dition also must be present in order that there may be 
a continuing breach of contract, namely, that the matter 
to which the defaulting party is obliged should not consist 
of doing specific acts at stated times. The section can, it 
is submitted, be intended to apply only to contracts, 
obliging one of the parties to adopt some given course of 
action during the continuance of the contractual relation. 

The illustration which was appended to the section as it 
appeared in the second draft Bill, shows that this is the 
elass of oases referred to. The illustration was as 
follows : — 

a, A tenant covenants with B his landlord to keep certain 
buildings in repair. At every moment of the time during which 
the buildings continue out of repair and B retains his right of 
entry, a fresh right to sue arises and a fresh period of limitation 
begins to run. 

The condition stated in this illustration, of B retaining 
his right of entry, points to the necessity for the continu- 
ance of the contractual relation between the parties. The 
illustration was probably suggested by the case of Coward 
.V. QTegory,(0 where it was held that the breach of such a 
covenant to repair was a continuing breach, so that the 
fact of damages having been recovered in one action was* 
no bar to another action on the covenant. It seems 
that the covenant for quiet enjoyment such as appears 
in English conveyances also admits of a continuing 
breach, but with a covenant for title it is otherwise.M 
A covenant on the part of a purchaser to pay certain fees 
aQBuaQy to the vendor is a covenant which could admit 



I 



i) h, E., 2 0. P., 163. I, L. K., 2 Bom., p. 293. 

\u) Baiu ]^lu f, J^rishMrav, 
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50 STARTING POINT OP LIMITATION. 

of successive breaches within the section as it stood in the 
Act of 1871, but not of a continuing breach, (v) 

Articles Article 115 as weU as all other articles referring to suits 
' ' for money due under or in respect of a contract, e.g.y 
Articles 57 — 59, 65 — 75 must be read subject to the pro- 
vision as to the length of the prescribed period made by 
Article 116. If the contract is in writing registered, the 
period is under the latter article extended to six years. 
Notwithstanding the language of the article which points 
to actions for damages as distinguished from actions for 
money immediately due under a contract, it has been held 
that the article applies to suits on bonds or other instru- 
ments whereby one party obliges himself to pay a given 
sum to another. So a suit which would otherwise have 
been subject to Article 59 was held to come within the 
operation of Article 116, the bond being registered. (^) 

Articles 63, 110. 

The obligation instead of referring to some single act 

or payment may require a succession of acts or payments 

extending over such time as the relation out of which the 

obligation arises may last. In such cases, as long as the 

relation in question lasts, successive actions may be 

brought according as each performance becomes due. 

Action for As each payment of interest becomes due, the creditor 

interest, j^^ j^g action on which limitation immediately operates. 

Article 63. barring it at the expiration of three years ; but the fact 

of one such action being barred does not affect an action 

in respect of interest which has become subsequently due 

or may become due in future. The creditor's right is a 

recurring one, and, as long as the principal remains due, 

{v) Bhojraj v. Gulshan, I. L. R., Mookhopadhaya v. Siru Mullick, 

4 All., 493. I. L. R., 6 Cal., 94. Ganesh Krish- 

{w) Vythilinga v. Thetchana na v. Maidhavrav, I. L. R., 6 Bom., 

Murti, I. L. R., 3 Mad., 76. 75. Husain Ali v, Hafiz AU, I. L. 

Magaluri Garudiah v, Narayana, I. R., 3 All., 600. Khunni v. Nasir- 

li. R., 3 Mad., 359. Nobocoomar ud-din, I. L. R., 4 AU., ?55. 
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he can faring suooessiye aotions for the amounts of interest Article 63. 
as tiiey snooessively beoome due. How long the action 
for the principal remains unextinguished, depends in 
the first instance on its nature : the period may be three 
years, or twelve years according as the suit is merely for 
money or to enforce a charge upon land, and a new period 
of the same length may be given by payment of interest. 
When the period has expired without anything to 
interrupt it having occurred and the action for the princi- 
pal is barred, it follows that the action for interest, being 
an accessory only, is also barred. (^) 

In the same way, where the relation of landlord and Action for 
tenant is concerned, there is a separate action as the rent '®^*' 
for each year or month becomes due, which action is barred Article 
on the expiration of three years. As long as that rela- ^^^' 
tion subsists, fresh rights of action continue to accrue 
and mere default in payment or the fact that arrears 
are left outstanding more than three years and so the 
suit for them is barred, inasmuch as the relation of 
landlord and tenant might continue to subsist notwith- 
standing, would have no effect on the claim for arrears due 
within the last three years. Where there has been a suit 
for enhancement of rent and decree therein, time does not 
run from the date of the decree but from the date 
when the rent at the enhanced rate becomes due«(y) 
The plaintiff is not entitled to deduct the time occupin 
ed in the proceedings in the enhancement suit. The 
fact of the landlord denying the tenancy and therefore 
not receiving rent from his tenant during the litigation 
which ensues does not prevent time running against him. (4 
A landlord cannot any more than any other person, who 
hsm mistaken his proper rights, daim on that account 

(x) Valia Tamburatti v. Vira Beng. Supp. Voi., 592 
Bayan, I. L. R., 1 Mad., 228. U) Brojendro Ooomar Ray v» 

(y) Doyamoyee v. Bholonath, RaU»i Chunder, I^ I#. R., 3 Cal., 
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exemption from limitation.W Whei*e, howeveis ft lanffi^ 
has ejected his tenant by a proceeding which thougii 
iwegular is not wholly inoperative, it has been held that 
the tenant on being restored to possession takes ba(d: tiie 
estate subject to the obKgation to pay the arreaj* of wn*. 
Such arrears must be taken to have aecrued due in the ywcr 
in which restoration takes plaoe.(^) In the leading ease 
in which this principle was applied, the Zemindai: hod on 

his patnidars falling into arrea^ sold the patni. The 
patnidars were ousted and the purchaser put in possesion. 
Subsequently, the sale was Set ai^de on the ground ift 
irreg^arity, and the patnidars were restored to possession. 
In a suit brought against them by the Zemindar for 
arrears of rent in respect of the period that they were out 
of possession limitation was pleaded, but on the principle 
stated it was held that the Zemindar was ^ entitled to 
recover.^ 

Articles 7, 9, 50, 84, 101, 102. 

8tdt8 for On ti^ same footing with the stdt for rent id^and soiifl 
S^&c. ^ wages of servants, or lor tibe priee of lodging, suiitt to 
m^^ |>^yable fot things hired, suits lot eidls iftado in 
aoifp^ of shares held in a Company, miits lor w^pu not 
^tided for under A^rtieles 102, 4, to* 7. In all time 
eases sueeessive eaitses of action aeorue, eadi having iti^ 
own period of limitaticm ealoulated frcnn the dote wbM 
«ac3i sueeeisivd paymmt beoomeB diia. But when instetd 
of tuooeesTTQ payments <me entire ewax is the Hfx^d 
oonsideration ior servioes to be rwdet^ or ivork to be 
done by one for another, no aotioa aomies a^ tixM 

(a) Watson v. Dhonendra, R., 9 1. A., 82. 

t. L. E., 3, Qal., 6. Huifo (^Bahm Smmo Moyeto#« filiooi* 

Proflhad Boy v. Cfopaul Doss heeMokhee, 12 M. I. A., 244 fol* 

I. L. R., 3 Cal., 817. lowed in Dindaval Paramanik v, 

(b) Banee Sumo Moyee v. Shoo- BadhaKishari, 8 Beng., 536. Eshan 

shee Hokhee, 12 Moo. I. A., 244, Cylinder Boy v. ^lajahAwiatW)!^ 



791. Utwto PtoOoA f>. Qopwl lah, 16, W. R., 79. 

Urn, h h E., 3 CM.^ 617, jTl. 
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thflnlore does not begbi to run until the wh<de work 
is oompleted. Thns ^ wagos of a fie«num) though they Article 
may be oakulated at a certain rata per mcmth, are the 
nooLuneration lor hisaernoes during the voyage and are not 
payaUe till the voyage U aooompliflhed. From that date 
<»ly <hMre£<Mre does time begin to run. The attorney or 
valdl retained for wp^ suit or particular business is not 
estiiied to hifi oosts till the suit or business is completed. 
It i$ ittimateriid, tberef oroi that items in his bill may be 
dated more than three years before suit. According to the 
SkigUsh i)aaes» however, the items must be actually in the 
suit itself and not for business merely incidental to it, as 
for instance, a correspondence about payment of costs. 
Ajid so with any other business^ it must be shown to be 
continuous and done under one contract and not to consist 
of a mere series of disconnected transactions. (^ 

Abticles 128 & 129. 

Where ^ right of a Hindu to maintenance is concerned, Suits lor 
the iipestiim nwiy be either as to arrears due or as to the J[^^* 
ri|^t of Bmjnfananoe generally. For the suit for arrears Ar^eie 
t»M iruns biwi the date when the arrears are payable. 
THhB right to maintena^ice is one accruing &t)m time to 
time aeoording to the exigencies of the individual. C^^) It is 
not necessaiy that there should be a demiGind and refusal in 
order to establish a prospective right ; but unless mainte- 
nance has bean actually withheld under circumstances 
amounting to refusal no action lies for arrears.C/) The ' 

effect of the article is to limit the arrears claimable to 
those of twelve years before suit. If the general right to 
maintenance is barred by Article 129, the right to any 
lurrears is also barred.(^) The general right to mainte- 

(<Q Darby and Bos., 26. Bom., 207. See Ealo Nilkanth v, 

(^ NavftyanMo tx. Bamabai, LaUunibai, I. L. E., 2 Bom., 637 

I. L.E.) ^acMU> 415« L. B., S. (ff) Chhaga^Ua V. Bapubkai, 

I. A., ai4. L U B., 6 Bom., 66. 
(/) Jivi V. Bamji, I. L. B., a 
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nance belongs to the class of rights which may remain 
dormant without the action to enforce them being barred. 
Time runs only from the moment when the right is 
denied. Apparently, a suit will not be barred merely be- 
cause the claimant has lived apart and received no assistance 
from the family funds for a period exceeding twelve years. 
There must be an express repudiation of his claim. This 
construction of the Act makes it differ in an important 
way from the Act of 1859, as interpreted by the Madras 
Court where it was held that exclusive possession was 
sufficient without any express repudiation of the claim to 
make time run against the claim.(^) 

Under the Act of 1859, the claim for arrears not coining 
within Clause 13, Section 1, had a period of six years 
only.CO 

AwicLES 106, 127. 

Suits be- As between persons who stand in the relation of part- 
p^^ners ^^^ or co-parceners to each other it is clear that no 

or CO- question of limitation can arise. As long as the relation 
parceners. * . . • 

subsists and neither of the parties is excluded from enjoy- 
ment of the common property, there is no immediate 
right of suit on which limitation could operate. For 
Article the suit which the member of a firm may bring on dissolu- 
tion of the partnership, namely, the suit for an account 
and a share of the profits, the Act gives three years count- 
ed from the date of the dissolution. 

According to the English cases it appears, that, when 
a partnership has been dissolved by death, a suit for an 
account or to recover the partnership property must be 
brought within six years of the dissolution, whether the 
plaintiff be the surviving partner or the representative of 

(h) Abbakkuv. Ammu Shettati, v. Kaveri, 2 Mad. H. C, 36. Kalo 

4 Mad. H. C, 137. Nilkanthv. Lakshmibai; I. L. R., 

(t) Abbakku v. Ammu Sbettati, 2 Bom., 637. 
4 Mad. H. C, 137. Venkopathyaya 
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the deoeAsed one.C/) In Enox v Gye,(^) which was a case of 
the latter sort, the punetum teniporiSy from which the 
statutory period of six years started, was said to be the 
date at which the partnership estate came to be vested in 
the surviving partner. But although a suit for an account 
may be barred, a suit for recovery of a share of a partner- 
ship asset received by one partner after the dissohition of 
the partnership may still be maintainable. (0 

Article 127. 

The suit by the member of a Hindu family for his share Suit for 
of the joint property is provided for in terms differing ^^^^ 
somewhat from those used in the Act of 1871. Under property, 
this latter Act, the starting point was when the plaintiff 
claimed and was refused his share ; therefore, if he never 
made a claim and was refused no period apparently was 
assigned W. Under the present Act his suit must be 
brought within twelve years of the fact of his exclusion Article 
from the property becoming known to him, and so in^^^* 
effect a shorter period is given by this Act than by that 
of 1871. («) According to the Act of 1859 time had to be 
calculated in such cases either " from the death of the 
person firom whom the property alleged to be joint is said 
to have descended or from the date of the last payment 
to the plaintiff or any person through whom he claims by 
the person in the possession or management of such 
property on account of such alleged share." It was pointed 
out by the Madras High Court,(«) that the clause applies 

(J) LindleyonPart.,Vol. 11,980. {m) Kali Kishore Boy v. Dhun- 

(k) L. R., 5 H. L., 666. unjoy, I. L. R., 3 Cal., 228. Tha- 

(/) Knox V, Gye, L. R., 6 H. L., kur Durriasv. Thakur Davi, L. R,, 

666. Dayal Jairaj v, Khatav 1. I. A., 1. 

Ladha, 12 Bom., 97. MerwAnji (n) Narain Khootia v. Lokenath 

V. Rustomji, I. L. R., 6 Bom., 628. Khootia, I. L.R., 7 Cal., 461 where 

See HarriflOfn v. Delhi & London it was accordingly held that Section 

Bank, I. L. R., 4 All., 437, where 2 was applicable. Hari v. Maruti, 

it was doubted wheth^ the suit I. L. R., 6 Bom., 741. 
was within the terms of Sect. 266 (o) Subbaiyant^. Sankara, 2 Mad. 

rt the Contract Act. H. C, 347. . 
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to oases of the plamtifPs right aooming by desee&t and ti 
wholly inapplioable to those PKmnces, in whidi tiie right 
to property and of eonsequfloioo to partition does not aooraa 
in the manner described. In a later ease, it being neoss* 
Construe- sary to put some oonstmation on the clanse, it was held 
C^i^i3 that it must be assumed that the claimant has been 
Act'oi ^* ®^*"^^y ^^ ^* possession and excluded from possesrfon 
1869. by those against whom he claims; for otherwise no 
question of limitation could arise against him. It was 
also observed that the operation of the -Act would be in- 
terrupted, if the excluded person got back again into pos- 
session, and that long. absence, though an evidentiary fact 
of great importance to the determination of the question 
whether the absent member is still one of the feunHy or 
not, is not by itself incompatible with the continuance of 
union, (p) This decision was approved in a subsequent case, 
it being observed that what is necessary to constitute the bar 
is proof of possession and enjoyment of the property as the 
possessor's own separate property to the absolute exclusion 
of the person suing to enforce the right to a share for 
twelve years computed from eitheat of the events mentioned 
in the clause. W 

In Bengal a stricter construction of this oUuse of the 
Act of 1859 seems to have bew adopted ; £or it haa been 
considered not to be sufficient tor the plaintiff to show 
that the property is joint property ; nor necessary, it would 
appear, for the defendant to show that the plaintiff has 
been excluded from enjoyment. It is said that effect 
cannot be given to the provision of the law without hold- 
ing that the suit must be brought within twelve years of 
of the last payment on account oi the share, where one 

(p)QoTindaPillaiv.Chidmml»gTa, 4 Mad. H. 0., 354. See alto G. 

3 Hail. H. C, 99. See TalnhTnaTi N. D., Haharajulangaru v, Bajah 

Dada Naik v, Ramchandra, I. L. BowPuntiiki, 6 Mad* H. C, 42 ; 

R., 5 Bom., 48 ; L. B., 7 1. A., 181. Shidojirav v. Naikojifav^ 10 Bqbi., 

{q) K. Subbaiya v. K. Bajegrara, 228. 

/Google 
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person is in possession of the property, or twelve years from Article 
the time of the plaintiff being in possession of the share. W * 
It has been held in a suit respecting joint family property, 
that the defendant fails to make out exclusive possession, 
if it appears that during part of the period neither he nor 
any member of the family was in actual possession. In 
the case referred to the suit was instituted in March 1864, 
and the plaintiflE had been out of enjoyment since 1845 
when the property was attached by the Political Agent at 
the instance of the defendant's mother, which attachment 
remained till 1853 when the defendant acquired exclusive 
■ possession. The suit was held not barred, the defendant 
not having enjoyed twelve years* actual possession to the 
exclusion of the plaintiff.W 

Articles 43, 123. 

Article 43 refers to two classes 6i suits which may be Suits un- 
brought under the Indian Succession Act or under the^l'i^^*^^ 
Probate and Administration Act.(0 Under Section 320 of ^ <>* i^^l. 
the former or Section 139 of the latter Act, notwithstand- 
ing distribution of the assets of the deceased by the exe- 
cutor or administrator^ any creditor or claimant has the 
right to follow the assets in the hands of the person 
who may have received the same. A suit founded on this 
right must be brought within three years of the time 
when the assets sought to be recovered were distributed. 
Under Section 321 of the Succession Act or Section 140 
of the Act of 1881 " a creditor who has not received 
payment of his debt may call upon a legatee who has re- 
ceived payment of his legacy to refund whether the assets 
of the testator's estate were or were not sufficient at the 
time of his death to pay both debts and legacies and 

(r) Gossain Dass Koondoo v, is identical in terms with Section 

Siroo Koomaree, 12 Beng., 219. 321 of Act X of 1865, while Section 

{») Shidhojirav v. Naikojirav, 321 of the latter Act corresponds 

10 iBom., 228. in all but one particular with Sec- 



(t^ Section 139 of Act V of 1881 tion 140 of the Act of 1881. 
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wke&er tke payment ol the legacy b^ the «3Beoutorirai 
voluntary or not/' A suit und^ this seoiion murt be 
l»rought within thr^ yeafs oi the payment of the legaey. 

Article 123 Article 123 provides alike for the suit by a legatee in- 
J^^ eluding doubtless a residuary legatee, for the suit for the 
share of the testator's residuary property and for the suit 
[ for a share of the property of an intestate. (") Time begins 

•' to run " when the legacy or share becomes payable or 

,^ deliverable," the period allowed being twelve years. The 

'. article applies only when the property is sought to be re- 

covered as a legacy from some one, who is executor or 
otherwise represents the testator's estate.^ The question 
when a legacy becomes payable' is not always easily 
answered. In an ordinary case according to English 
Law where no time is fixed by the will and there is no 
deficiency of assets, a legacy is payable twelve months 
after the testator's death, and the executor cannot be 
compelled to pay it sooner. Here under the SuooessioB 
Act interest begins to run from the expiration oi the 
year and the executor is allowed six months from the 
grant of probate for exhibiting in Oourt an inventory 
of all the property and debts of the deceased, and within 
a year from the same date he is bound to exhibit an 
account of ihe estate showing the assets that may have 
come to his hands and the mann^ in whieh they may 
have been applied and disposed of. But there is no 
special provision made as to the time within whidi probate 
or administration must be applied for, and Article 
178, has been hdd not to cover applications of the former 
sort, and must be equally inapplicable to applications 
for administration.^ However, although it might well 
happen that the executor owing to some delay in obtain- 
ing probate might not be able or compellable to pay a 

(u) Treepoorasoondery r. Deben- Chuiuler. I. L. E., 9 Cal., 79, 
dronath, I. L. R., 2 Cal., 45. {w) Ishan Chimder Roy, I. L. 

(v) laaur Chunder v, Juggut R., 6 Cal., 707. 
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legAiejr mtjua tlie jmt of tiie testator's deatii, it -wodd Article 
seem that time must nm from that date and the length ^^^* 
of tiie peiiod allowed pnvents any hardship eBsning. 
Farther diffiimlty anses when the nature of the assets 
is jmdi that the axeoutor oanaot get them into his 
hands within the jeer. They mf^y be of a reTendonary or 
eontingent eharaoter, in whioh case, until the reversion falls 
in or the contingency liappens, a g^ieral legacy cannot 
be said to be payabUu And a legacy of the re^idne or a 
demonstrative legacy paysible oxA of the residue would 
stand on the same footing.(^) Where a specific provision 
of Rupees 4,000 was made by a testator for one of his 
daughters, and it was directed that the sum should remain 
on deposit in the faoaily treasury until she gave birth to a 
male child the interest only bdng paid to her in the 
meantime, it was bold tiiat time ran frcmi the date of the 
birth of a Bon.(y) Again, it may be doubted whether a 
legacy can be said to be payable until the executor has in 
his hands assets sufficient to pay it. Aecording to the 
Ikiglssh Law, under whi^^ the question is when a present 
right to reeeive the money has accrued to a person capable 
of giving a discharge for the same, time begins to run 
only when there are assets applicable for the payment of 
the legacy. If there are or have once been in the execu- 
tor's hands assets sufficient to pay it, time does not begin 
to run afresh against other assets subsequently becoming 
applicable. (^) In the case of an intestacy, as between an 
administrator and those entitled as next of kin on distri- 
bution of the intestate's assets, the same principles would 
j^Iy, and time would in ordinary cases run from tiie 
expiration of a year from 1^ intestate's deatili.(^) Wheie 
thero is no qoention of administration usoder the Act, the 
42uures of tiie mtestate's i^K^perty would in strictness seem 
to be delivsnUe immediately upon the death. In the 



{x) Darby & Bos., 128, 132. (z) Darby & Bos., 131. 

(j^ P. Cawmdor Roy v. G. ^ <«) Darby & Bos., 133. 
Chimdor Bose, 13, W. E., 354. 
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Article 
123. 



case of a person governed by Mahomedan Law seeking to 
reooTer his share of the property of his intestate f ather, 
time would ordinarily run from the death of the father. 
It may be asked whether this rule would be applied in the 
not uncommon case of a Mahomedan family living in 
oo-parcenary with their property managed by the eldest 
male member. It has been suggested by a learned writer 
on Malabar Law that probably the eldest son acting as 
managing member of the family would be held to be a 
trustee for the other sharers. (*) 



According to English authority no question of limi- 
tation can arise when the person liable for the payment of 
the legacy and the person entitled to receive it .are the 
same, as where the executor under a will becomes imi- 
versal legatee of a legatee under that same will. The 
executor having the whole of the first testator's assets in 
his own hands could not sue himself, and therefore ^^ the 
legacy was either at home — that is to say, it would have 
been satisfied if there had been assets— or it was kept 
alive."(^) The same principle appears in Section IX of 
the Act. 



Article 132. 



Article 
132. 






y 



v./ 



The suit " to enforce payment of money charged upon 
immoveable property'' must be brought within twelve years 
of the money sued for becoming due. In strictness this 
article refers only to suits in which the plaintiff, having 
certain immoveable propei^ty made security to him for the 
payment of money but not being a mortgagee, seeks to 
have his claim for that money satisfied out of such 
property, the suit brought by a mortgagee to enforce 



(b) Wigram on 
ana Custom, 164. 



Malabar Law {c) Binns v, Nichols, L. ft., 2 
£q., 256* 
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his special remedies being now expressly provided for by Article 
Article 147/'') Thus a suit to recover money paid by the ^^^' 
plaintiff on account of revenue to save the whole estate 
from sale, the plaintiff seeking to have the money so paid 
made a charge on the property for which it was paid, is 
governed by this article.^ So, also a suit for a share of 
the income of a mtan connected with an hereditary 
office, t/) So where a testator devises lands beneficially 
subject to a^charge in favour of creditors or legatees or 
where a charge is created for maintenance due according 
to Hindu Law, a suit by the person for whose benefit the 
charge exists would be within the article. The article 
has, however, been extended to the case where the plaintiff 
is a mortgagee and seeks to enforce a personal obligation 
only.(^) If this view is correct, a fortiori the article 
would- apply to a suit brought to enforce the mortgage 
security, and that notwithstanding the definition of charge 
in the Transfer of Property Act, Section 100, and 
the special provision made for such suits in Article 147. 
Under the Act of 1859 a mortgagee suing on the covenant 
only would have had a period of six years or three 
according as the instrument was or was not registered, 
whereas a person, in whose favour a charge, mortgage or 
hypothecation existed, seeking to enforce his claim against 
the property, would have been treated as suing to recover an 
interest in immoveable property and so entitled to twelve 
years under Clause 12, Section 1.(^0 Under the Act of 
1871, Article 132, it was held that suits to recover money 
lent on mortgage, whether the plaintiff sought to enforce 

(^ Pestonji v. Abdool Eahiman, (ff) LaUubhai v. Naran, I. L. 

I. L. R., 6 Bom., 463, overruled R., 6 Bom., 719. 

by LaUubhai t?. Naran, I. L. R., (h) Juneswar Dass v. Mahabeer 

6 Bom., 719. Singh, I. L. R., 1 Cal., 163. L. R., 

U) Ram Butt v. Horakh Narain, 3 I. A., 1. Maharana Fattesanji 

I. L. R., 6 Cal., 649. v. Dessai, 10 Bom., H. C, 281. 

(/) Chhaganlali?. Ba,pubhai,I. L. L. R., 1 1. A., 34.. See also Col- 

R., 5 Bom., 68. Seo below Fart lector of Thana v, Krishnanath, I. 

n on Article 124. L. R., 5. Bom., 322. 
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Articfe his olaim agamst the propeify or not, migiDk be hsraght 
within twelve years. (0 A suit for ftnrears of interost due 
on m<Hiey diarged upon land is, it is apprehended, 
governed by Axtiole 63, and the plaintifE cannot xeeover 
more than three years' arrears. A iE^ecial provisioii is 
made for this case in the English Statute. The setidB 
evidently is not intended to indude daims for laooBj 
secured by the equitable lien of an unpaid vendor, spedai 
provision being made therefor in Article 111, or oases ui 
wfaidi the property diarged is moveable, not imsioimble, 
property. Sudi latter cases would iqiparentiy be governed 
by Artide 120. 

It should be observed that a pwson hol^g property 
subject to a charge may also become a trustee for the 
person in whose favor the charge exists, either because an 
active duty of dealing with the property, not a mere pasdve 
trust, is imposed upon him, or because he by his own acts 
constitutes himself a trustee.0') It has been held here 
that a g^ of property by will upon trust to pay a parti- 
cular debt creates a good trust within the meaning of 
Section X.(*) 

The Act provides specifically for malikana and iMqqB 
treating them as money charged upon immoveable pi^operty 
and maiking time run against a suit in respect of them 
from the date when the money sued for becomes 4ue. 
Malikana being an annual recurring charge, aH arrears 
falling due not more than twelve years before suit are 
recoverable.(0 When the plaintiff has been refused 
payment for more tiian twdve years, his «ut would be 
barred under Article ISl.C'w) 

(t) See Lallubhai v. Kaeran, I. lana rattehvogi t;, Desiai. L. B. 

L. R., 6 Bam., 719. 1. I.A.,34. 

if) mA>Y & Bos., 119 & 333. <m) £o nBder ihe Act ci 1869 

k) Animd Moye Dabiv. Grish Bhuli Sing v. Nehmu, 4 Beog., 

C^iimder, I. L. R., 7€aL, 772. A. C, 29. Mvaflamnt Ose^m v. 

II) Uvxama v. Hirdayiiaztain, Hurnaixuad, 7 W. R., 3d6 ; 9 W. 

I. L. R., 5 Cal., 9^1. 6ee mha- R., 162. 



Digitized by 



Google 



sum fOB UOHBY» 



6S 



Abticliw 22-24, 28-Sl, 33, 86-40, 49, Section XXlli. 

Th^ action fotrnded on an obligation arising from Actions 
a tort accrues not when the damage is done but at^^J^JJf^ 
the time when the tort is committed, and from that moment 
the period of limitation is calculated.(^) So in England, 
where more than the statutory time had elapsed since the 
oommitting of a trespass by cutting down trees, it was held 
that an action could not be maintained for the produce 
of the trees which had been sold within the period, (o) 
On the same principle where goods have been converted 
attd afterwards sold and the plaintiff waives the tort and 
brings his action for money had and received, the time 
still runs ttom the conversion and not from the receipt of 
the money, (rt For all actions in tort, not otherwise spe- Article S6. 
dally provided for. Article 36 gives a period of two 
years. The suit for mesne profits being specially pro- 
vided for by Article 109 does not fall within Article 
36.(f ) Under the Act of 1859 six years were allowed 
for such suits. Clause 16 of Section I being applicable.('') 
Article 40 prescribes a period of three years for suits Article 40. 
for compensation for infringing a copyright or other 
exdtisive privilege. It was held that the corresponding 
article of the Act of 1871 applied equally to a suit for an 
accoimt of the profits obtained by the infringement of 
a patent. (•) 

Wh^re the wrong is of a continuing character, a fresh Section' 
p^od of limitation begins to run at every moment of the 

{n) This is illustrated in Articles I. L. R., 4 CaL , 625. Rajah Venkata 

22-24, 28-30, 88, 36-40, 49. Row v, Rajogopala, L. R., 9 I. A., 

(o) Seagram V. Knight, L. R., 2 125. 

Ch., 628. Hughes v, Thomi», 18 (r) Rani Kathama Nachiar t;. 

£a«t, 474' Subbarama Aiyan, 4 Mad. H. C, 

M Plant V. Cotterell, 29 L. J., 302. 

Ex., 198. {») Kinmond v. Jackson, I. L.. 

(^) Shumomoyee V. Fattarioirkiuri R., 8 Oal., 17. - 
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64 STARTING POINT OP LIMITATION. 

time during which the wrong continues. Articles 37, 38 and 
^^tt 39 amongst others must be read with Section XXIII. So 
if the cause of action be the cutting of openings in a water- 
Continu- couTse to the flow of which the plaintiff is entitled and the 
ingwrong. ^jQi^g^q^^nj draining off of the water, the suit is not barred 
because three years have elapsed since the date of the act 
complained of ; the nuisance is of a continuing character, 
as to which the cause of action is renewed de die in diem so 
long as the obstruction causing such interference with the 
plaintiff's enjoyment of the water is allowed to continue. (0 
So if a man alters the roof of his house so as to make 
the T^^ater from it fall on to his neighbour's house. " Every 
new dropping is a new nuisance."(«') The trustees of a 
turnpike road converted an open ditch, which used to 
carry off the water from the road, into a covered drain 
placing catchpits to enable the water to enter the drain. 
The catchpits being imperfect, the water instead of run- 
ning down the drain overflowed the road, and injured the 
plaintiff's colliery. By a Statute, under which the trustees 
came, it was provided that any action against them must 
be commenced within three months after the act commit- 
ted and not afterwards. The action, although brought 
more than three months after the alteration of the ditch 
was held to be maintainable ; because there was a continu- 
ing tort on the highway and heBk damage. It was said in 
the judgment " although a party should not be allowed to 
bring a fresh action merely because there has been a fresh 
damage, yet when there has been not only a fresh damage 
but a continuance of the wrongful act which caused it, that 
is a new cause of action in respect of which the party may 
bring his action." And it is also observed that, if anactionhad 
been brought immediately after the alteration, the plaintiff 
could not have recovered damages calculated on the pre- 
sumption that the trustees would continue the wrong, that 

(0 Rajrup Koer v. Abul Hossein, 30 L. J., C. P» 306. 8. V. Rajen- 
L L. R., 6 Cal., 394. dra Devu v. Charana Samataraya, 

(«) See Whitehouae v. FeUowes, 3 M. H. C, HI. ^ ^ 
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isy continue to keep the oatohpits in an imperfect condition. Section 
He could only have recovered for the amount of damage ^™u. 
sustained up to the time of action broufi:ht.(<'^ In Hudson ^^ 
V. NicholsonM the case \s likened to that of a defendant 
who persisting in holding out a pole over his neighbour's 
land would be liable in trespass as long as he continued 
to do so. However, the editor of the notes to Saunder's 
Beports says that, as a general propositi on, it may be 
difficult to maintain that if the defendant erects a building 
on the plaintiff's land and there leaves it, trespass will 
lie from day to day till it is removed by the defend- 
ant. (4 Care must be taken to note the distinction between 
continmng damage and continuing injury. Because the 
damage consequent on a tortious act continues, andcontinu- 
even becomes more aggravated than was at first anticipated, ^| ^^' 
it does not follow that the injured person has more than 
one action. In the case, for instance, of an assault by 
beating plaintiff ^s head on the ground, it was held that the 
plaintiff having recovered damages in one action could 
not bring another, because subsequently a piece of his 
skull came out and the damage proved to be greater 
than he had at first supposed. In such cases the damages 
haviB to be assessed prospectively and once for aUd/) 
Section XXIII cannot operate to prevent the possession 
of a trespasser having the effect which it would otherwise 
have. Where there is a continuous enjojrment of ajalkar 
or right of fishery amounting jt^ro tanto to a dispossession 
of the owner, the latter must sue within twelve years 
from the time of dispossession. («) So where the plain- 
tiff claimed a right to a turn of worship of an idol, it 

(v) Whitehouse v. FeUowefl. C. B., 696. 

{w) 6 M. & W., 437. (y) Hambleton v. Veere, 2 Wms. 

{X) Hambleton r. Veere, 2 Wma. Saund., 497. 
Saund., 498, where reference is («) Parbutty Nath Boy Chowdry 

made to Thompson V. Gibson, 7 M. v, Mudho Faroe, I. L. B.. 3 Cal 

9( W., 456. BottishUl v. Heed, 18 276. 
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was held that the cause of aotion did n<^ r^our as the term 
of worship came ]X)und, but that he must sue witiiin the 
period of six years computed &(mi his dispossesaou,!^) 

Section XXIV. 

Section There are some cases in which the mesfe act is iudifEdreat 
^^^' and does not constitute an injury : imtil dama^ happens 
in consequenoei there is no injury and there£c»re no actioii. 
Such was the case m Bonomi «?. Baokhotffie,(^) where the 
right of the plaintiff was not to prevent the defendant from 
excavating his land, but to have his own land in its 
natural state. It was not the mere excavation iherefore, 
but the subsidence caused by the excavation, which consti- 
tuted the injury ; and the action being Wought witiiin 
the prescribed time from the sub^iidenoe was accordingly 
held not to be barred. So- it is witii defamation. To 
impute to a man a criminal offence is in itself declamatory 
and constitutes an injury ; whereas words which expose a 
man to ridicule are in law indiffearent, unless and until 
actual damage is caused by thorn. Accordingly the use of 
such words, only when followed by damage, gives rise to a 
cause of action on which limitation can operate. {^) 

For cases of this character Section XXTV provides that 
the p^od of limitation shall be computed from the time 
when the injury {i. e. the damage or miscduef) results. 

It has been doubted wheth^ in a case sudi as Bonomi 
V. Backhouse it is not open to the plaintiff to bring firesh 
actions as fresh damage results from the excavation. In 
the opinion of Cockbum, C. J. disaenting from the major^^ 
"the wrong consists in causing the plaintiff's premises 
to fall : consequently it extends cmly as far aa the actual 

(a) Qtova Mohan Chowdry v. M. (^ See BuUea Sc Leake's Plead- 

Mohan Ghowdry, 6 Beng., 362. inga, 749. Desonsa v. Coles, 8 Mad, 

{b) 9 H. L. C, 603. H, 0., 407. 

Digitized byCjOOQlC 



$UIT$ IN KE8FECT OF WBQNfiS. 67 

damage goes. Hence, eaoh fresh damage becomes a £resh 
wrong, a fresh cause of action.'' He also relied strongly 
on the extreme inconvenience of calculating damages 
prospectively in such cases. On the other hand the 
majority of the Court considered that the tort of the defend- 
ant under such circumstances becomes complete when 
damage by subsideuoe occurs, and that there is nothing to 
take the ca^e out of tixe general rule. It was observed 
by Manisty, J. in the course of hm judgment that if the 
contrary^princq)le were adopted " one consequence would 
be that the statute of Limitations would cease to be opera- 
tive. A plaintiff might lie by until after the expiration 
of six years, without bringing any action, and then not 
only bring an action for tixj^ damage sustained during the 
period of six yeaa:s next before action brought, but he 
would be entitled to bring a series of subsequent actions 
for the damage subsequently accruing. Again, take the 
case of slaoder actioAable only by reason of special damage. 
The speakiag of the dafamettory word is damnum absque 
injuria^ and consequently not actionable without special 
damage^ just as the removal of the necessary support in 
ihe present case was damnum absque injuriaj and not 
actionable until the plaintiff's property was injured, but 
I should suppose it would not be suggested that in such a 
case the plaints could only recover the damage actually 
sustained up to the time of bringing his action, and that 
for subsequent damage he might bring a subsequent ac- 
tion or a series of subsequent actions. "(^ 

(<0 Lamb v. Walker, 3 Q. B. D., p. 395. 
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PART II.— SUITS FOR POSSESSION OF SPECIFIC PROPERTY.* 



Suite for The mamtenanoe of suits to recover property pre*sup- 
poBaession. ^^^ jj^^ existence of a present right to possession and not 
only a want of possession corresponding to that right, but 
actual possession by some other person who becomes the 
defendant. In the absence of such present right the cause 
of action does not arise and there can be no question of 
limitation. "If the plaintiff's title has newly accrued, 
the property may have been enjoyed as a fee simple estate 
for generations through any number of devolutions or 
dispositions or may have been held by squatters succes- 
sively for many years without creating any bar to the 
proceedings."(*) Again, there can be no cause of action 
and no question of limitation, unless there is actual posses- 
sion in some person other than the owner. " There must 
be both absence of possession by the person who has the 
right, and actual possession of another, whether adverse or 
not, to be protected to bring the case within the statute."(/ ) 

'* If a man buy a piece of 'ground, he is not bound to enclose 
it or to build upon it or formally to take possession of it ; nor if 
he does formally take possession of it, is he bound to proclaim 
by subsequent acts the continuance of his possession ; so long as 
the land remains unoccupied, his rights are not interfered with, 
and he is not called upon to assert them. He has no cause of 
action and there is no person whom he can sue. His cause of 
action accrues when another person takes possession of the land 
and not before."(y) 



* Aeticlbs 3, 10, 46—49, 89, 94, 127, 130, 133—148, 

FALL INTO THIS GBOUP. 

(<f) Vane v. Vane, L. R., 8 Ch., C, 692. 
397. isf) Fandnr^g v. Balkrishna, 6 

(/) Nepean v. Doe, 2 Smith's L. Bom., A. C. J., 125. 
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It is said in the passage above dted that the defendant's 
possession may be adverse or not, and there are oases in 
which, although it is in aooordance with the plaintiff's 
right or at any rate not adverse to it, still time may begin 
to run. But generally when the defendant's possession is 
friendly, inasmuch as no cause of action has arisen, time 
does not begin to run in the defendant's favor.W ' 

Two questions accordingly arise with regard to possession, Questions 
when to a suit for possession of property limitation isj^^' 
pleaded : the question arises whether in fact the plaintiff 
has been in possession within the period limited by the 
Act, and, on its appearing that he has not, the further 
question may be raised, mz.^ what is the character, of the - 
defendant's possession. The plea may be met as well by 
showing that the plaintiff has in fact been in possession 
within twelve years, as by showing that the defendant, 
although he has been in actual possession for that period, has 
held either as trustee or tenant or at any rate not adversely 
to the plaintiff.(0 And similarly, if the possession on 
which the plaintiff relies In answer to the plea of limitation, 
appears to have been of that character, he must fail. 

Possession may be taken to denote the normal relation, ^vhat is 
in which, as a matter-of-fact, the owner of a thing stands voaaeamoa^ 
to it. A man is possessed of a thing when he exercises 
over it such control, as, having regard to the nature of the 
tibing, the owner would ordinarily exercise over it. The 
&cts therefore, which show acquisition, retention or loss of 
possession, differ according to the nature of the thing. 
Different things are possessed in different ways : evidence 
wluch would suffice to prove possession of land would not 
suffice to prove possession of moveables ; and what would 
be evidence of possession of waste land would not be 
evidence of possession of cultivated land. 

(A) Gobind LaU Seal v. Deben- (t) See cases cited in illustration 
dronatih, I. L. R., 6 Gal., 682, re- ol Article 145. 
versed in I. L. B., 6 CaL, ail. 
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Proof of It waa said by Peacock G. J. in a owe whew the poaflfes- 
poseession. ^^^ ^j waste land was in question : — " Altboi^ it may 
be difficult in many instances to prore the acfeusd posses* 
aion of jungle lands, it is stiU possible to do so. The 
marks of possession with regaaxi to property depend on 
the nature of the property, and it is not neoess«ry in oid^r 
to prove possession to prove an actual bodily oontinuoufl 
possession. The exercise of such acts of ownership over 
jungle lands as would ordinarily be exercised over pro- 
perty of that nature would be evidence of possession. For 
instance, if it were proved that the defendants were in 
the habit of cutting, or preserving the wood, gaLthering 
wax, or wild honey, collecting stick, lac, Ac, auch acts 
"might be evidence of ownership, or possession ; and those 
who have to deal with the facts of the case would hate to 
determine, whetiier such acts were referable to the right 
of property or possession or were acts ref eraMe to a mere 
right of easement independent of possession.^'O*) 

So in a more recent case, it was said, — 

" In soma caa^s, as for iastauco, where grants or leases have been 
made of waste or jnngle landSj and the right to thosQ lands is dis- 
puted, it is often impossible to give evidence of acts of ownership 
or possession over the property because it ie uainl^ited aadiuicnl- 
tirated, and no acts of ownership by $xxy one have k^w esevciaed 
over it. In such cases it is often necessary, for the ptirpose of 
deciding the question of Limitation, to rely upon very islight 
evidence of possession, and sometimes possession of the adjoining 
land, coupled with evidence of title, such as grants or leases; and 
the Ooorts are justified in presuming under saeh. ciroomstanoet, 
that the pairty who baa the title ban lybso tbo poia«88ion/'(^) 

And again in another case, — 

" Proof of possession within twelve years doea not necessarity 
laean proof of acts of owaerahip within that time. The natore 
of the proof of possession must depeod on the nature of the 
case. In the case of a house aotiiu^lly ocaupiedl^ or lan4 under 

iJ) Watson f . The Oovemmenfc, 3 Bom., 46!i. 
3 W. R., 73. See Bhaskaxappa v, {k) Mohlma Chundw V. Hurro 

Collector of N. Kanara, I. L. fl., LaU, I. L. R., 3 Cat., p. 769. 
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<Mllti9|Sti<m, Of* yielditig i^ veut, proof of posMssion k easy. In Pirool of 
maay oases, aa of lands incapable of cultivation, jungle or waste poaseasion. 
lands, uninclosed plots of various kinds, all the proof that can 
commonly be given is to show possession taken, or acts of 
ownership done at some time, which possession will in law con- 
tinue nntil the possessor by his conduct shows that he means 
to reliiiqiiish his pos80ssk)n, or he is excluded by some one 
elBa"« 

In order to prove possession of a given spot of land, 
evidence may be given of acts done on other parts " pro- 
vided there is such a common character of looaKty between 
those parts and the spot in question as wonld raise a 
reasonable inference in the minds of the jury that the 
plaee in dispute belonged to the plaintiff if the other parts 
did/' So, where the possession of a large tract is in 
question and evidence of acts done on particular spots 
within it is giv^i, it is a question to be decided according 
to the oircumstaiioes of each case whether the evidence as 
to parts proves possession of the whole.N Possession is 
not acquired by a casual trea^Mi^ or the mere entry of a 
trespasser. («) It has been held that the fact of plaintifls 
being put in possession by a Court under an erroneous order 
or under some misconception, which error is subsequently- 
rectified, is no answer to a plea of limitation. (^) Attachment 
of property at the instance of an adverse claimant does 
not give him possession as against the owner, so that he can 
rely on it in support of a plea of limitation ; nor on the 
other hand does an attachment interrupt the owner's 
possession.^ Where property in possession of the plain- 
tiff was attached by the Political Agent at the instance of 
the defendant's mother and afterwards the defendant was 



ijl) Honomohtin Ghose v« H. Narsidas v, Sub-CoUector of 

MohunRoy, I L. E.,7Cal.,p.230. Broach, 7 Bom., A. C, 82. 

(m) Jone9 v. WilUams, 2 M. & (o) Mati Singh v. Baja Lilanand 

W., 426. 2 Beng., A. 0., 178. 

(n) 'K&lly CbxaD.8eii.06v, Secre* (p) Krishnama v. Narayanaswa* 

taay <rf State, I.L.R.. 6 Cal., p. my, 4 Mad. H. C, 281. Rambhat 

735. Shoteenath t;. Obhoy Kond, Agnihotri v. Odlecto of Poona, T, 

I. L. R., 3 Cal., 331. Dadabhai L.R», 1 Bom., 592. 
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Proof of put in poBsession, it was held that the period while the 
posBession. attachment lasted must be excluded and that the defendant 
could not take credit for it. Neither party waEi in posses- 
sion during the attachment.(9) In the same way the 
def endanty who had been in possession himself less than 
twelve years, was not permitted to tack to his possession 
the possession held by the Collector of the property under 
attachment for the protection of the Gteveriiment reve- 
nue. C'*) Certain house property in Lucknow was taken 
possession of by G^ovemment in March 1858, as confis- 
cated under Lord Canning's proclamation, but afterwards 
released by an order passed in 1863. It was held that the 
question of limitation must, if the defendant was in pos- 
session when the proclamation was issued, be decided as 
if there had been no confiscation. (') 

Where the property in dispute having been imder a 
mortgage had been redeemed by the defendants, it was 
held that their possession, dated only from the time when 
they redeemed it, although they had previously exercised 
some rights of ownership over it.(0 

As between the actual parties to a decree for possession 
of land the possession of the defendant is terminated and 
that of the plaintiff begins when the formal delivery pre- 
scribed by Section 263 of the Civil Procedure Code has 
taken place. It follows that if the defendant retains 
actual possession or afterwards dispossesses the plaintiff 
by receiving the rent and profits or otherwise, he cannot 
in support of a plea of limitation rely upon his wrongful 
possession previous to the execution of the decree ; time 
will run in his favor only from the date of the formal 
delivery of possession to the plaintiff or from the subsequent 

(q) ShidhDjiravt;. Naikojirav, 10 («) Mirza Jehan Eadr v. Afsur 

Bom., 228. Bahu, I. L. B., 4 Cal., 727. 

(r) Eaian Singh v. Raja Bakar (t) Umr-im-iiiflfia v, Mtihain* 

All, L. R., 9 1. A., 99. S. C, I. L. mad, X. L. R., 3 AU., 24. 
R., 5AU., 1. 
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difiposseission of the plaintiff. (<«) As against third parties Proof o! 
this symbolical or formal possession is of no avail, because P^***"*^*"* 
they aie no parties to thf pioqeedings. Th^ plauitiff in 
1863 bought a house at a sale held in execution of a decree, 
but did not assume possession. In 1869 on his applying 
to the Court the Nagir was directed to put him in posses- 
sion, and gave him symbolical possession by the sticking 
up of a bamboo or the like. In 1871, again with the 
intervention of the Nazir, he obtained ingress into one 
room of the house, but did not remain there for any time. 
In 1876 he brought his suit and it was held to be barred 
more than fourteen years having elapsed from the date of 
his purchase. (^) 

The diaracter of the possession, as has been observed, Oharacter 
may ocwne into question, whether it be plaintiff or defend- «io^"*^' 
ant whose possession is imder diseussion. It is a question 
of fact whether a party is in possession on his own account 
or on account of another. The choraoter of the possession 
is not affected by mistake either on the part of him who 
accepts it or of him who delivers it. Thus if the real owner 
being under a mistake assumes the possession as trustee or 
as agent for another, and so holds for more than the statu- 
tory time, he will have lost his right, because his possession 
has Qot been on his own account but on account pf his 
prindpal.M And similarly if the real owner by mistake 
consents to jwimit ancrf^her into possession, the possession of 
that other is none the less adverse. W The possession of 
the trustee, tenant, &c,, will be considered in connection ' 
with th^ articles respectively applying to them. [See 
further as to proof of possession under Article 142, jt?. 92.] 

iu) XJmbica Ohxam v. Ifadhub (w) Brown on limitation, 75; 

Gftiosal, I. li. R., 4 Cal„ 870, Williams v. Pott, L. B., 12 3Eq., 

Juggobnndhu Mukerjee v. Ram 149. Pain v, Jones, L. R., 18 Eq., 

Okkunder Byaack, I. L. R., 6 CaL, 320. 

534. {^) Cholmondelev v, Clinton, 2 

h) Shoteenath Mookerjee v. 01. & Fin., 470. BeJ<^ Ohunder 

ObW Nund Roy, I. L. R., 6 v, K. Prosonno Mookerjee, I. L. 

Cal.,881. R,4Qa.,^7. 

• 10 
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Trust-property, Section X, Articles 133, 134. 

Tmifcee'a The possession of the trust-property by the trustee, so 
poMesnon £^ £^^ being inconsistent with the benefioiaiy's right, 
is precisely what is contemplated in the relation between 
the parties. As long as the relation of trustee and bene- 
ficiary exists, the latter has no occasion to sue, and there- 
fore time should not begin to run any more than it does 
against the partner or the landlord who permits his co- 
partner or his tenant to remain in possession of his 
property. The possession of the trustee is the possession 
of the beneficiary, as the possession of the partner or the 
M tenant is the possession of the co-partner or the landlord. 
? Until the relation, which involves such vicarious possession, 
has been determined, there should be no question of 
limitation. 

Section X Section X provides that. .. .wo suit against a person in 
^^Tme- ^f^o^ property has become vested in trust for any specific 
yionaUw, purpose, ., .for the purpose of folloicing in his. . ,^hands 
such property shall be barred by any length of time. The 
same words appear in Section X of the Act of 1871 ; but 
the language of Section II of the Act of 1859 is materially 
different. In the recent English Statute, (36 and 37 
Vic. Cap. 66, Sect. 25) the second rule being a statu- 
tory declaration of a law which had always been re- 
cognized and administered in Courts of Equity, is that 
"no claim oi a, cestui que trust against his trustee for 
any property held on an express trust or in respect of 
any breach of trust shall be held to be barred by any 
Statute of Limitation."(y) The words * express trust' are 
also to be found in the earlier Statute, 3* & 4 Will. 4, 
Cap. 27, Sect. 25, which relates to real property only. 
Mr. Lewin writing on the 25th section of the Statute 

(y) Harston t^ Tenison, 20 Ch. Div., 109. 
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says, " Th« 26th section appKes only to express trusts : it Section X, 
is therefore necessary to ascertain with precision what is^^^t- 
meant by this phrase. Trusts as regards the provision of P*'^' 
the Statute may be considered as divided into express trusts 
and constructive trusts, the former arising upon the 
language of some written instrument, and the latter such 
as are elicited by the principles of a Court of Equity from 
the adis of parties. It is not necessary to use the word 
trust in order to create an express trust, but any language 
that would in equity raise or imply a trust will be 
deemed an express trust. If therefore land be devised 
to a person upon trust to receive the rents and thereout 
to pay certain annuities, the surplus rents result to the 
heir-at-law upon the face of the instrument, and this 
being an express trust the heir-at-law is not barred by 
any length of possession by the trustee. But trusts 
arising by the construction of a Court of Equity from 
the acts of parties or to be made out by circumstances 
or to be proved by evidence will not be saved by the 
clause relating to express trusts, as if the devisee for 
life of a leasehold estate renew in his own name, the Ck>n6truc- 
Statute will begin to run from the time of the renewal, tw^i- 
So if a trust fund be lent to A, and B as surety with notice ed from 
of the trust gives a mortgage of his estate to secure the tnwt. 
fund, here B is not an express trustee, and if no interest 
is paid for the statutable period the cestui que trust is 
barred."(^) 

In such and similar cases there is no trust except in a 
metaphorical sense of the word. It is only by metaphor 
that a vendor under an agreement to sell is called trustee 
for the purchaser, or a surviving partner is called the 
trustee for the representatives of his deceased partner. In 
Knox r. GybW it was accordingly held that the claim 
of a deceased partner's representative against the surviimig 



« 



Lewi& on Trusts, 791. Mahomed Pattel v. Adjcin Dooply, 

L. E., 6 H. L., 66T. Ahmed I. L. E., 2 CaL, 323. 
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partner T^as barred, more ijtan Ax yedrd having intervelied 
between the aocaniingf of the right and the filing of theUIl. 
Lord Ghancellok* Hatherley however diissented from thid 
judgment. In Foley v. Hill,{*) liord Ootto^am distin- 
gttishee between the ooi^denoe reposed in a factor or agent 
Trusts and the confidence reposed in a pem)n who is m^ely in the 
^^^g position of banker* A mere banked who takes ohtttge 
of statute, of his customer's money is not in any fiduciary relation 
whatever to him with respect to the particfdieu^ coins or 
n6ted deposited, because it is the ordinary course of tiwde 
to make use of them for his own profit. On the oth^ < 
hand an agent who is intrusted with money for the pur- 
pose of its being employed in a particular manner in the 
purchase of land or siock is bound to keep that money dis^ 
tinct from his own and in no way make use of it — ^he is in 
a fiduciary position. Although for some purposes solidton 
are regarded as trustees for theit dients, they are not 
trustees in the strict sense so as to excliide the opei^tion of 
the Statute.(<'} 

It may safely be said that cases to which the 25th 
Implied sectiou of the Statute would not apply, would not come 
r^tbtt "^'^^'l^ ^^ terms of Section X of the Act, and similarly any 
cases excluded by the words of Section 11 of the Act of 1859 
would also be excluded by the words of the present section. 
This section, however, does not comprehend all the oases 
which would be comprehended in the section of the Statute 
or in that of the Act of 1859. As appears from the 
passage already cited from * Lewin on Trusts,' the term 
'^express trust' used in the Statute is held to include, 
besides direct trusts, implied and resulting trusts but to 
exclude constructive trusts. And Section IE of the Act 
of 1859 hdfi likewise been applied to trusts not expresdy 
declared. 

(b) 2 H. L. G.^ 35. Gk., 240, Watson t^. Woodman, L. 

{€) Burdick v. Gairick, L B., 5 B., 20 Bq.^ 721. See above, p. 37. 
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bay recently held that an executor who was by the will ex* ^l^ ^^ 
presdy appointed trustee for certain purposes became as to P^®^ ^' 
the undisposed of reddue a trustee witbin the i!iieaning of trusts. 
Sedton II of the Act of 1859 for the h^ of the testator. 
Once to expreias trustee of the property he was considered 
as reinttbing a ti^tee throughout.^ But an executor, 
holding property under ftuch circusai^tiancei^, is not one in 
whom property has beconie vested in i^rust fer a ^ciftc 
pui*pose within the metoing bf Section X.W An executor 
in lehom^rop^y fe tested by virtue of his appoinfanent, 
but to whom no pi^operty is le^edL&caUtf bequectthed for 
the purpose of paying debt, ifi not a trustee within fhe 
meftzdng of ti^at section. In the opini<m dE WMte, J., 
Section X is to be construed by the light of Articles 133 
1^ 134. By those aarticies a twelve yew^' limitation is 
jwrovided for suite to receverpropwty conveyed or bequeath- 
ed in trust or mortgaged, and aft^wards purchased from 
th6 trustee or mortgagee in good faith and for vttlue. " But 
where the purchase is not made in good faith, the twelve 
years' limitation dbeS not ttppty. What then in the latter 
case is the period of limitation prescribed by the Act, or 
does the Act prescribe any period of limitation in the latter 
case? Section X furnishes the answer, which is that time 
shall be no bar. . . .In my opinion, therefore, the phrase 
* vested in trust for any specifio purpose' is a compendious 
es^ression for truste of the nature and character mentioned 
in Articles 133 and 134, namely, such as attach to property 
conveyed in trust, deposited, pawned-or mortgaged."(/) The 
words ^ conveyed in iarust' used in those artides in the Act 

(d) LaUubhai v. Mankuvarbai, 772. Manickavelu v. Arbuthnot, I. 

I. L. B^2 Bom., SB8. L>. E., 4 Mad., 406* 

<^) Khetod^teoiiey *. Doorga- (/) PerWMte, J., I. L. R., 4 

ttioney, X. L. R., 4 Gal., 465. Gal., p, 91S, dealing inth a tase 

Greehder v. liaclcmtosh, I. li. governed by tiie Act of 1871 wbere 

R., 4 Gal., 897. Animd Moye t^. the words ^ lA good laitb^ lippoEir, 
Grish Ghimder, I. L. B*, 7 Gal., 
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SectionX. of 1871, have been held to cover cases where the alienation 
was by willlW 

^^ A person taking property subject to a charge does not 
guiBhed thereby become a trustee within the meaning of the Eng- 
^^ lish Statute. But it would be otherwise, if there was a 
direction in the will under which he took, throwing upon 
him the personal obligation of exerting himself actively in 
paying the debts of the testator. (^) In a case governed by 
the Act of 1859, where a legacy in favor of one of the 
testator's daughters was directed by the will to remain in 
the &mily treasury until the happening of a certain event, 
the interest only in the meantime being paid to her» it 
was held that the testator's brothers who held the whole 
property under the will, were not trustees for the daughter, 
and that time ran in their favour from the date when the 
event mentioned happened. (0 In an Allahabad case, where 
the suit was instituted in 1878, it was held upon the facts 
that there was a constructive trust and that therefore the 
suit was not barred. On the groimd on which the decision 
rests at any rate, it seems clear that the decision cannot 
be supported. 0) In a recent Madras case it was said : — 
'^ The wrongful invasion or continuance in possession of 
a stranger whether with or without knowledge of the 
infirmity of his title does not make him a constructive 
trustee, unless he has been admitted into possession by a 
trustee so as to be affected with notice of the trust.'' In 
this case the Q-ovemment had by virtue of a confiscation 
taken possession from the Court of Wards of a Zemin- 
dary which they had in charge. It was held that the 
possession of the Court of Wards did not constitute the 

ig) MftTiilrlRl V, Mancherahi, Chnnder, 13 W. R., 354. 

I. L. B., 1 Bom., 269. (» Durga Prasad v, Asa Ram, 

(A) Bos. & PuU, 340. Lewinon I.L.R., 2 AU., 361. See Sirdar 

Trusts, 719. Thomson v. East- Sainey v. Piran Singh, I. L. R, 



wood, 2 App. Cas., 215. . . 3 AU., 458. 

(t) FroBunno Chunder v. Gyan 
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Qofenunent a trustee so as to save the suit irom limit- SectionX. 
ation.W 

The section reqtiires that the property should have'Vettedin 
become " vested in trust." The relations of trustee and**^^' 
beneficiary must have been established. But it is not said 
that it must continue to subsist. If a person has come 
into possession as trustee he will retain possession in that 
character and the circumstance that he does not perform 
his trust will by itself make no difference. His possession 
will still be according to his title. But if the trustee 
actually disavows his trust and refuses to hold any longer 
for the beneficiary or to deliver it up on demand setting 
up an adverse title, thenceforward it would seem time 
must run against the beneficiaiy.(0 

The interpretation clause expressly declares that benami- interpre- 
dars and mortgagees remaining in possession after the^^ 
mortgage has been satisfied are not trustees, and the 
decisions on the Act of 1859 are to the same effect. (W 
According to the law administered by the Court of Equity 
a person, receiving money as agent or steward or in any 
other fiduciary capacity, is as has been shown a trustee who 
will not be exempted from liability to account by mere 
lapse of timcC**) But for such persons special provision is 
made in the schedule, they are not within the operation of 
Section X. 

In order that a suit should be protected by Section X < FoUow- 
it must be a suit for the purpose of following the property ^S/^' 
that has been vested in another in trust. The object 
must be to recover the property in specie^ either the 
property originally intrusted or perhaps also the property 
substituted in its place, so long as the metamorphosis can be 

{k) Palkanda Zemindar v. Seore- (m) Uma Sundari Dad v. Dwar- 

tary of State, I. L. R., 6 Mad., 91. kanath Roy, 2. Beng. A. C, 284. 

(0 Story's Equihr, 5 1520. Ra- Lall Doss v, Jamal Ali, Beng. 

khaidas Madak v, Madhusadhan, 3 Supp. Vol., 901. 

Beng., A. C, 409. (n) Darby & Bos., 182. See above, 

. P- 76, ' 
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s«cttoiiX. traoed, and abOy it is apprehended, tiie fruits or prodiieeol 

such property. But the section cannot be taken to inolude 
a suit for an account or lor breach ot trustor a suit to 
recover generally out of the trustee's estate the equivalent 
of the property originally intrusted to hiin.W Here, again, 
as mil have been sera, the law is different in Enj^d, 

Agaiiut Subject to the conditions already mentioned a suit may 
Sona^T^' come within Section X if brought against the legal repre- 
aentatims or msigns (not being aasigna for valuable con^ 
sideration) of the person in whom the property was vested. 
Suit In the case, where the trustee is dead and the suit has 
^^J^' to be brought against his representative, the effect of the 
*^^®- section taken with Article 98 of the Schedule is to re-enact 
the rule established by the Act of 1871, whidi again, 
except for a difference of time, is identical witii that pre- 
scribed by the Act of 1859. T!he rule is, that suits against 
the representative of a trustee to recover the trust-property 
are exempted from limitation, but that suits for breach oi 
trust, not claiming specific prc^perty, inust be brought within 
three years of the trustee's death or of the loss ocoa8i<med 
by the breach of trust. Here again the rule differs from 
that of English law in being less favourable to perscms who 
have intrusted property to others.d') 

The English rule is clearly stated in Brittlebank v. 
Goodwin :te) " I find it laid down most distinctly both in 
this country and in Ireland and no where controverted, 
that the Statute of Limitation itself does not in terms 
apply to a liability for a breach of trust ; and that so long 
as the trustee himself is alive he never can be heard to 
set up the Statute. The liability of the executor or devisee 
of a testator or the administrator or heir of an intestate 
does not depend on any new assumpsit ; but originates 

(o) Saroda Perahad v. Brojo* Dale, 6 Mad. H. 0., 477. 
nauth, I. L. R., 5 Cal, 910. (q) L. K., 5 Eq., 653. See also 
(p) See Azim Unnisaa Begum v, Lewin on IVasts, 738. 
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from and depends entkdy on the liability ef the testator Section X. 
oar intestate. It is a liability simply as representing a 
testator or intestate in respect of the testator's or intestate's 
property : and if the testator or intestate could not have 
set up the Statute, why should those who take his property 
subject to the liability of paying his debts so far as that 
property will extend be heard to do so." 

The assignee of trust-property may be either a lond fide Suit 
assignee for value without notice of any trust or equity ^^^^ 
affecting the property, or simply an assignee for value, or 
again a volunteer, that is, a person who has not given 
valuable consideration. An assignee or purchaser of the 
first class " is protected from the moment he has completed 
the purchase by conveyance and payment of purchase 
money. He has no necessity to rely on any Limitation 
Act." ('•) Assignees of the second class are excluded from 
the operation of Section X, and by virtue of Articles 133 Articles 
and 134 have time running in their favor from the date of • 
their conveyance. They are entitled to this protection 
without showing that they purchased without notice of the 
trust. In the Acts of 1869 and 1871 good faith on the 
part of purchasers from trustees was also required in order 
that they should have the benefit of limitation. But this 
requisite has been advisedly omitted in the present Act 
with the view of bringing the law, which was formerly 
less liberal in the protection of purchasers for value than 
the English law, into conformity with that law.(*) 

It can hardly be supposed that a purchaser can have the 
benefit of Articles 133 or 134, if the plaintiff was at the 
time of the conveyance not entitled to any immediate 
enjoyment but only a remainderman or reversioner. At 

(r) Maniklal v. Manchershi, I. 281. As to the meaning of pur- 

L. R., 1 Bom., p. 280. Darby & chaser bond fide or in good faith, 

Bos., 343. see the cases there cited and Sheikh 

(«) See Mr. Stokes' speech on in- Imdad Ali v, Mussamut Kootby, 3 

troducing the BiU and Maniklal r. Moo. I. A., 1. 
Manchershi, I. L. R., 1 Bom., p. 
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toy rate a person so situated in respect of immoveable 
property should by virtue of Article 140 have time count 
against him only from the date of his estate falling into 
possession. The result of the English decisions on this point 
is that a cestui que trust who is a remainderman is entitled 
to the full statutory period from the accrual of his right of 
possession, notwithstanding the trustee may have conveyed 
away the estate for value, and the prescribed period as 
calculated from the date of conveyance may have 
elapsed. (0 

Article 3, 

Suit under A suit falling under this article must be brought within 
SpecSc^ six months of the time "when the dispossession occurs." 
EeUef Act. H is enough for the plaintiff in such a suit to prove posses- 
sion and dispossession within six months, and the circum- 
stance that he may have obtained possession by fraud is 
not material. («) But the occupation of a mere trespasser is 
not possession, and therefore on his being ejected he is not 
entitled to bring this suit.W It was said with reference 
to Section 15, Act XIV of 1859, for which Section 9 of 
the Specific Eelief Act has now been substituted, that the 
provision was not intended to abridge any rights possessed 
by a plaintiff but to give him the right if dispossessed 
otherwise than by course of law to have his possession 
restored without reference to the title on which he holds. 
Accordingly, if a person does not avail himself of this 
remedy within the six months, he may still proceed by 
ordinary suit.(«^) There has been some difference of opinion 
as to whether a person so situated can recover on the 
strength of mere possession without proving title. In a 
case heard in May 1881 a strong opinion was expressed 

U) Lewin on Trusts, 719. of Broach, 7 Bom. A. C, 82. 

{u) Sayaji v. Ramji, I. L. R., {w) Kunhi Komapen v. C. K. 

5 Bom., 446. Chembata, 2 Mad. H. C, 313. 
(v) Dadabhai v, Sub-Colloctor 
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by the Chief Justice of Bengal that the special provision Article 3. 
for a possessory action does not affect the rule that possession 
iaprimd facie evidence of title ;(^) while in a case heard in 
February 1832 the question was treated as an open one.W 
In neither of these cases as reported was any refOTcnce 
made to a judgment of the Judicial Committee in Decem- 
ber 1879, in which language to the effect, that in a suit 
not brought within six months of the dispossession the 
plaintiff eould not recover without proving title, is cited 
from the judgment under appeal with approval. In view 
of the facts of the case it may be said that a decision on 
the point was not necessary.W It was, however, treated 
as a binding decision in a more recent case. («) 

Article 10. 

It has been the policy of the Legislature to restrict with- Suit 
in the narrowest limits the exercise of the right of pre-emp- ^^^^^ 
tion. A person claiming the right has only one year with- of pre- 
in which to sue and, as he is expressely excluded from the ^^^ ^^ 
benefit of Section Vll, time runs against him notwithstand- 
ing his infancy or other disability. Time begins to run 
"when the purchaser takes imder the sale sought to be 
impeached physical possession of the whole of the property 
sold, or, where the subject of the sale does not admit of 
physical possession, when the instrument of sale is regis- 
tered." 

Article 10 in the Schedule of the Act of 1871 had such 
a construction put upon it as to bring about a result nearly 
identical with that which follows from the present Article. 
It was held that the purchaser of the equity of redemption 
of property held under an usufructuary mortgage takes 

{x) Mohabeer Pershad v, Moha- 8 Cal., 975. 

beer, I. L. R., 7 Cal., 691. See (z) Wise v. Aineerumssa> I. L. 

also Premraj v, Narayan, X. L. R., R., 7 I. A., 81. 

6 Bom., 215. {a) Debi Cherra Boido v. Issur 

(y) Joytara v, Mahomed, X.L.R., Chunder, I. L. R., 9 Oal., 39. 
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Article 10. " actual possession" within the meaning ol the artiele, 
when the equity of redemption is completely transferred 
to and vested in him. It was considered that, when the 
nature of the subject of the sale admitted of visible and 
tangible possession, limitation should run from the period 
when such possession was taken, but that when the nature 
of the subject did not admit of tangible possession, limitation 
should run from the date when the subject was completely 
conveyed to and vested in the purchaser and he had 
acquired such possession as before the sale was enjoyed by 
the seller.(*) 

Where the purchaser being mortgagee of the property 
is in possession at the time of the sale, time runs from the 
date when his possession becomes that of a proprietor under 
the sale, that is, when the purchase has been completed by 
payment of the purchase-money. (<^) Against a purchaser 
under a conditional sale the right of pre-emption does not 
attach until the sale becomes absolute : imtil then, there* 
fore, there can be no question of limitation. (<0 Where a 
conditional vendee first applied under Regulation XVll of 
1806 to have the conditional sale made absolute and 
afterwards having sued for possession obtained formal 
possession under the decree, it was held that time ran 
linder Article 10, not from the date of the expiration of the 
year of grace allowed by the Regulation, but from that of the 
formal possession taken. (^) A share in an undivided estate 
is not susceptible of physical possession, the transferee 
thereof being entitled only to the profits periodically distri- 
buted or to compel a partition of the estate. Time there- 
fore runs in favour of such transferee from the date of 
registration of the instrument of sale.(/) 

(b) Jageshar Singh v. Jawahir {d) Jaikaran Bai v. Granda Dhari 

Singh, I. L. R., 1 AU., 311. Bijai Rai, I. L. R., 3 All., 176. . 

Ram V. Kallu, ♦*., 593. {e) Prag Chaubey v, Bhajan 

{c) Lachmi Narain Lai v. Sheo- Chaudri, I. L. R„ 4 All., 291. 

ambar Lai, I. L. R., 2 All., 409. (/) Unkar Das v. Narain, I. L. 



Gurdial Mundar v. Teknarayan R., 4 All., 25. 
Singh, Beng. Supp. Vol., 166. 
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It is not apparent what rule is to be applied when the j^Hkie lo. 
property sold is not sosoeptible of phjrioal possession and, 
being under Bs. 100 in value, is conyejed by an unregis- 
tered instrument. 

Articles 46, 47. 

For suits to recover property comprised in an award Suits for 
made under the Bengal Eegulations mentioned in Article ^^^n^ 
45, or in an order made under Chapter XL of the Criminal "» *]5^ 
Procedure Code, (Chapter XII of Act X of 1882) or under "" 
the Bombay Mamlatdars Courts Act, three years from 
the date of the final award or order are given. 

Article 47 relates to property whether immoveaUe or 
moveable, respecting the possession of whidi an order has 
been made by a Magistrate or by a Mamlatdar. It does 
not apply when the Magistrate, being unable to determine 
who is in actual possession, attaches the property under 
Secti<m 532 (Section 146 of Act X of 1882) with a view 
to the title to it being determined by a competent Court ; 
for in such a case there is no order respecting the posses- 
sicm of property. (^) When the order made by the Magis- 
trate IB afterwards confirmed by the Court of Sessions, 
time must still be coimted from the date of the Magistrate's 
order.(*) A suit brought for partition of property, in 
respect oi which the plaintiff and defendant are co-parce- 
ners, is not affected by a Mamlatdar's order. To such a siut, 
therefore. Article 47, does not apply. (*) 



Articles 48, 49, 89 & 145. 

These articles provide specially for suits relating to Suits lor 
moveable property. As against a suit to recover things abies. 

{a) Akilandammal v. Periasami, (i) Bhagnji v, Aniaba, I. L R., 

1. 1. R, 1 Mad., 309. 6 Bom., 26. Shivram v. Narayan, 

(A) Kangali CJhum Sha <?. Zomur- t*., 27. 
rudonissa, I. L. R., 6 Cal., 709. 
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Suits for lost or ac<itured by theft or dishonest misappropri- 
SSea.' ation or conversion, time runs from the date when the 
plaintiff first learns in whose possession the things are. 
Under the Act of 1871, it began to run " when the pro- 
perty is demanded and refused," and so it would seem 
that the present law is less favorable to the plaintiff than 
was the former. Suits for moveables not falling within 
Article 48 and apparently all such suits, for which Ho 
other special provision is made, are governed by Article 
49. Limitation begins to operate when the property is 
wrongfully taken or when the detainer's possession becomes 
unlawful. When a person having obtained a certificate 
imder Act XXVII of 1860 got possession of property 
specifically bequeathed to the plaintiff and retained it not- 
withstanding an order of the Court directing him to deli- 
ver it up, it was held that a suit brought more than three 
years after the date of the order was barred, (y) It has 
been held with reference to this article in a case, where 
there was an agreement for the sale to the plaintiff of 
immoveable and moveable property and a suit was brought 
by him and decree obtained for the specific performance 
of it, that, as the ownership of the moveables would not 
pass before the transfer of the immoveable property, time 
would not begin to run at least imtil the final decree was 
passed.(*) From that time the detainer's possession became 
unlawful. So, as the possession of an estate justifies the 
possession of the title-deeds, time begins to run against 
a suit to recover them only when the holder ceases to have 
possession of the estate. (0 Article 89 relating to suits 
by principals against their agents, to recover property 
received by the latter and not accounted for, gives three 
years' time from the date when during the continuance 
of the agency the account is demanded and refused or, when 

{J) Issur Chunder v. Juggut 664. 

Chimder, I. L. E., 9 Cal., 79. {[) See Article 33 of the Act of 

(k) Dhondiba Krishnaji v. Ram- 1871, and Darby & Bos., 29. See 

Chandra Bhagvat, I. L. R., 6 Bom., also above, p. 39. 
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no such demand is made, when the agency terminates/'^) 

As long as the agent's possession is in aoeordanoe with 

his duty to his employer, no cause of action has arisen. Artide 89. 

Time begins to run only where he assumes a position 

hostile to his principal by a breach of his duty to account 

on demand being made, or when, on his ceasing altogether 

to be agent, it becomes his duty to give up the property 

that is in his hands. [As to this article see abore^ p. 37.] 

Article 145, relating to moveables deposited or pawned, 
gives a period of thirty years from the date of the deposit Article 
or pawn. Unless there has been a bailment of a thing 
which is to be returned in specie^ this article is not 
applicable. [^As to this article see bclotCy p. 108.] 



SUIT FOR SHARE OF FAMILY PRCJPERTY. 



Article 127. 
[^See above, p. 55.] 



STTITS BY PURCHASERS OF IMMOVEABLE PROPERTY. 



Articles 136, 137, 138. 

For the suit by a purchaser at a private sale of land, 
which at the time of the sale is in the possession of a third 
person, time runs from the date when the vendor is first 
entitled to possession ; and in like manner for a suit by a 
purchaser at a Court sale, from the time when the judgment- 
debtor is first entitled to possession limitation begins to 
operate. The plaintiff on the 18th January 1876 became 
a purchaser at a Court sale of the interest of G. and N., 
and on the 27th January 1877 sued to recover the property 
from the defendant who obstructed him in obtaining posses- 

(w) Kally Churn v. DukheeBi- Pershadv. Brojonauth, «*., 910. 
bee^ I. L. R., 5 Cal., 692. Saroda 
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Bion. The defendant pleaded a purchase from Qt. under a 
deed of the 5th January 1865, which he was unable to 
prove, and possession from that day which he did prove. 
It was held that the suit was barred by limitation, the 
defendant's possession enjoyed for more than twelve years 
having been adverse both to Gt. and NM) When the 

Article judgment-debtor is in possession at the time of the sale, 
time runs from the date of it. Under a sale made in 
October 1863 the purchaser took formal possession in 
January 1865, but died without taking actual possession. 
In a suit by his son, filed in September 1875, it was held 
that it was immaterial whether the purchaser took actual 
possession and that the question was whether the judgment- 
debtor was in possession at the time of the sale. If he 
was, the suit was not barred. (^) In the case of a purchaser 
at a revenue sale, the purchaser being entitled to the pro- 
perty free of all incumbrances, *the cause of action would 
arise at the date of the purchase,not at any anterior date, 
notwithstanding previous possession by persons sought to be 

Article dispossessed. (-P) For the ordinary case o{ a purchaser of 
land, suing his vendor for possession, no special provision is 
made, and, therefore, such a suit would seem to be governed 
by Article 144. Time would begin to run from the 
moment that the ownership passed to the purchaser, not 
from the date of the contract of sale.(?) A suit brought to 
recover possession of the share allotted to the plaintiff under 
a compromise, whereby the title in lands assumed to belong 
to the parties was acknowledged and defined, was held to 
be a suit for immoveable property within the meaning of 
Section 1, Clause 12, of the Act of 1859^ the claim beingcon- 
sidered to rest not on contract, but upon title to the land. N 

(n) Sambhabhai Karsandas v, 121. 

S. SadaBhivdas, I. L. B., 4 Bom., {g) See Transfer of Oimenhip 

89. Act, Section 54. 

(o) K. Mohun Dass v. N Coomar (r) Rani Mewa Kuwar v. Hulas, 

Shaha, I. L. R., 4 Cal., 216. 13 Benff. L. R., 312. Sheo Prasad 

ip) Narain Ohnnder v, Tayler, r. Udia Singh. I. L. R., 2 AU., 

J. L. R., 4 CaL, 103. See Article 719. See below, p. 121. 
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Article 189, 

When the tenancy is determined, time begins to run Landlord 
against the landlord's suit for possession. Unless there is Jj^jJ^ 
an aotiml letting^ this article is not applicable, and a tenancy 
at will would not, it seems, be implied here, under oircum-' 
stances in which such a tenancy might be implied in 
England. (•) In an English case where the lease was voi^ 
ah initio, it was held that the right of entry accrued and 
therefore time began to run immediately, but that if any 
rent, however small, had been paid, there would have been 
a tenancy and time would not have nm.^0 Where the 
tenancy is for a fixed term which has not expired and no 
occasion for forfeiture has occurred, no question of limitation 
can arise. It is with regard to tenancies of an indetermi- 
nate duration, whether tenancies at will, or from year to 
year, which have not been actually determined by either 
party, that difficulties arise. For these cases the English 
Statute makes special provision. But here it seems that 
the Act allows the person who has originally let in another 
fts tenant to remain passive for an indefinite time without 
any fear of limitation, provided only that he does not by 
act or conduct show that the permissive character of the 
original occupation is altered. It is not incumbent on him 
to prove facts which show that the occupation retains its 
original character. But it is for the defendant to make out 
that the relation of landlord and tenant has ceased, and the 
non-payment of rent even for many ye«urs is not enough for 
this purpose.(<<) Mere denial of the landlord's right does 

(#) Gobind LoU Seal v. Deben- dool Guffoor, I. L. R., 4 Cal., 314. 

dronath MuUick, I. L. R., 6 Cal., Prem Sukh Das v. Bhupia, I. L. R., 

679. 2 All., 517. See also Gobind LaU 

{t) President ft Governors of v. Debendronatb, I. L. R., 6 Cal., 

Magdalen Hospital v. Enotts, 4 311. Tatia v. Sadshiy, I. L. R., 7 

App. Cases, 324. Bom., 40. 



(u) Rungo LaU Hundul v, Ab- 
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Article' uot put him to his action; and even the^fact of the tenant 
190 

taking a putta from Government, when Government doe& 

not claim an interest adverse to the landlord, does not 

make the tenant's possession adverse. (t^) 

For joint tenants, not coming within Article 127, no 
special provision is made and, therefore, any claim which 
one may have against another must- be governed by the 
general Artide 144, No such claim could arise, nor could 
that article apply unless there had been actual ouster or 
exclusion by one joint tenant of another. In the absence 
of such ouster or exduaon the possession of the one 
would be the possession of the other, and time could not 
run in favor of the former merely because the latter did 
not hold actual possession. ^See belotv, p. lOLJ 



Article 141. 

Suit by A suit for possesaon of immoveable property falliiig 
^^^^"^ within this article has to be brought within twelve years of 
madan to the date, " when the female dies." The commonest case 

r6C0V6r 

property to which this article would apply is that of the heir govem- 
©f female. ^ ^7 Hindu law seeking to recover property which the 
widow of the deceased has been entitled to hold during her 
life-time, A suit brou^it by such a prison against one 
holding under an alienation, made by the widow while in 
possession of the property, may be TMPOught within twelve 
years of the latter's death, whatever may have been the 
date of the alienation. It has been so held, as well with 
reference to the present law, as to the Act of 1859. H 

(v) Tiruchuma Perumal v. Sun- (w) Pursut Koer v, Palufc Roy, 

«men, I. L. R., 3 Mad., 118. I. L. R., 8 CaL, 442, foUowing 

Bejoy Chunder r. K. P. Mooker- Nobin Chunder v. Guru PeWftd, 

jee, I. L. R., 4 Oal., 327. , Bong. Supp. Vol., 1008. 
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The question has arisen whether a defendant by acknow- 
ledging himself a tenant of the plaintiff precludes himself 
from pleading limitation. It was held by the Bengal 
High Oourt («) that, a defendant in a suit for possession 
could not, after having acknowledged himself to be the 
plaintiff's t^iant, plead adverse possession. But this case 
has been over-ruled by a Pull Bench decision in a case in 
which the plaintiffs sued the defendants as tresspassers, 
and the defendants making the allegation in their written 
statement that they held under a lease given by the pre- 
decessor of the plaintiffs, which allegation they failed to 
prove, at the same time pleaded limitation. It was held 
that they were not precluded from so doing, Couch, 0. J., 
obitorving, " that it would be productive of the greatest 
hardship if the defendant was obliged to relinquish the 
defence of the Law of Limitation where he might really 
have it, in order to be able to say, I believe that I can 
prove a tenancy between plaintiff and myself and I desire 
to rely upon that."(*) This ruling has been followed in 
a recent case by the High Court of Bombay.W 

(a) Watson v. Ranee Shurat 12 Beng. , 274. 
Soonduree, 7 W. R., 395. (c) Maidin Saiba v, Nagapa, I. 

(*) Dinomoney v. Doorgapersad, L. R., 7 Bom., 96. 
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Similarlj, it has been held in the case of a suit brought by Article 
a widow's daughter's son to recover property alienated by 
the widow, that the right of action accrued and time began 
to run only from the date when the daughter should have 
succeeded. (^) When, however, the widow has been dispos- 
sessed by a stranger or has never been in possession, the 
reversioner does not have the benefit of the article. In the 
cases decided under the Act of 1859, it was considered that 
the possession which was adverse to the widow was also 
adverse to the reversioner, and that his right of action 
should be regarded merely as a continuation of the widow's. 
As he might be barred by a judgment passed against her, 
80 he might be barred by possession held adversely to her.(y) 
In a case decided with reference to the Act of 1871, where 
it appeared that the widow, who survived her husband more 
than twelve years, never had been in possession of the pro- 
perty and after her death her daughters sued the defendants 
to recover possession, the law was laid down in these terms : 
^* It appears to me that the person, entitled to the posses- 
sion of immoveable property on the death of a Hindu widow, 
means a person who succeeds to a certain right which is in 
being on the death of the Hindu widow and that if the 
title which would have enabled the widow to hold the 
estate as a widow had become barred before her death, 
the reversioner, who would be the next taker, is not to be 
entitled to possession of the property on the death of the 
widow." It was consequently held that Article 142, Act of 
1871, did not apply. W 

(x) Rajkishor v. Girish Chandra, I. A., 113. See Mussamut t'. Chow- 

4 Beng., A. C. J., 136. dry Bholonath, ib., 261, confra. C, 

(i/) Nobin Chunder v. Guru Atchamma v. Subbarayadu, 5 Mad. 

Persad, Beng, Supp. Vol., 1008, S. H. C, 428. Mayne's Hindu Law, 

Q., 9 W. R., 605. Radha Mohun r, § 569. 

Ram Das, 3 Beng., A. C, 362. (z) Saroda Soondary v. Boya- 

Aumirtolalr. Rajonoekant, L.R., 2 moyee, I. L. R., 5 Cal., 938. 
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Article 142, 

Salt to re- For a suit brought by a plaintiff, who while in possession 
poBsession. " ^^ ^^° dispossessed or has discontinued the possession/' 
the date of the dispossession or discontinuance marks the 
time from which the limitation begins to operate. The 
terms ^ dispossession' and ^discontinuance of possession' are 
used in the English Statute, and, therefore, must be con- 
strued by the light of English authorities. The difference 
between the two has been expressed in this way : " the one 
is where a person comes in and drives out the other from 
possession, the other case is where the person in possession 
^oes out and is followed into possession by others."(<') 

What is Dispossession takes place when there has been an ouster 
di^oeaea- ^^ expulsion of one by another, so that ejectment will lie 
at the suit of the former. (*) Acts of user committed upon 
land which are not inconsistent with the owner's enjoy- 
ment of it for the purposes for which he intends to use it 
do not amount to a * dispossession.' Where the plaintiff, 
while selling two plots of land, one to the defendant and 
the other to third persons, left a piece of land between the 
two, which also formed part of his original property, 
unoccupied, intending that it should ultimately be used for 
a highway, and the defendant more than twenty years 
before action used this piece of land as a place of deposit 
for materials used at his works and afterwards enclosed 
a part of it ; it was held that these acts of user, inasmuch 
as they did not interfere with the purpose for which the 
owner intended the land to be used, did not amount to a 
dispossession and *that therefore the action was not barred 
by the Statute.(<^) Acts done upon a part of a given tract 

(a) Eains v, Buxton, 14 Ch. D., on Limitation, 445. 

639. (c) Leigh t\ Jack, 5 Ex. D., 264. 

(b) Darby and Bos., 218. Brown 
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may or may not amount to dispossession from the whole, Disposses- 
according to the nature of the land and the other circum- ^^^* 
stances. 

" No one such act is conclusive, and the weight of each 
act as evidence depends on the circumstances ; one veiy 
important circumstance as to the weight being, whether 
the act was such and so done that those who were inter- 
ested in disputing the ownership would be aware of it. 
And all that tends to prove possession as owners of parts 
of the tract tends to prove ownership of the whole tract ; 
provided there is such a common character of locality as 
would raise a reasonable inference, that, if the Barons 
possessed one part as owners, they possessed the whole, 
the weight depending on the nature of the tract, what 
kind of possession could be had of it, and what the kind 
of possession proved was."W Where the defendant, against 
whom a suit is brought by a plaintiff alleging disposses- 
sion, has come into possession by virtue of an order of 
Court or an instrument purporting to deal with the pro- 
perty, it does not follow that the suit is barred, because 
a suit to cancel the order or the instrument would be 
out of time. The plaintiff was ejected from certain land 
by proceedings consequent on an auction sale in execution 
of a decree to which he was no party. It was held that 
he was not bound to apply under Section 246 or 269 of 
the Code of 1359, but might sue to recover possession 
within twelve years from the date of dispossession. W 
And so dispossession partly effected by fraud does not 
differ from other dispossession. The suit is not for that 
reason affected hy Article 95.(/) So when there has been 
an adoption, and possession has been taken or an aliena- 

{d) Lord Advocate v, Blantyre, (e) Lalchand Ambaidas v. Sak- 

4 App. Cas, 791, see also Bhaskar- haram Valad, 5 Bom., A. C, 139. 

appa V. Collector of N. Kanara, I. See below cases under Article 11. 

L. R., 3 Bom., p. 712. Cover- (/) Chunder Nath Chowdry v. 

dale V. Charlton, 4 Q. B. D., p, GTirthanund Thakoor, I. L. R., 3 

118. Darby and Bos., p. 219. Cal., 504. 
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tion made on the strength of ifc and the true owner seeks 
to rpcover the property, his prayer for a declaration as to 
the adoption is merely ancillary to the principal claim. 
His suit is not therefore necessarily barred, because it is 
not instituted within the time limited by Aiticle 118^ (^) 

To constitute discontinuance of possession, there must 
Discon- be abandonment of possession by one person followed by 
ofposses- the actual possession of another ; for, if no one succeeds to 
^^°^* the possession vacated or abandoned, there could be no 
one in whose favor the Act could operate. '^ There must 
be both dereliction by the person who has the right ; and 
actual possession whether advei-se or not to be protect- 
ed."W The question whether an owner has discontinued 
possession must greatly depend on the nature of the pro- 
pei*ty. Where the land is not capable of use and enjoj^- 
ment, possession is not discontinued because the owner 
does not use or enjoy the land.CO And with mines, inas- 
much as it is inherent in the nature of mines that they 
should frequently remain unworked, the non-user of 
them is no abandonment of possession. 0) There must 
be actual possession by another as well as discontinuance 
of possession by the owner. It is not necessary, how- 
ever, for the person who relies on his possession to 
prove that it was taken with the owner's knowledge. 
Unless there is fraud so as to bring the case within 
Section XVIII, the owner, notwithstanding his ignor- 
ance that another is in occupation, loses his right 
at the expiration of the twelve years.W There is no 
discontinuance of possession when the owner has from 
charity or for other reason permitted another to enjoy 

(g) Mayne's Hindu Law, § 557. (A) cited in Eains v. Jackson, 

Sikher Chund v. Dulputty, I. U Ch. D., 538. Nepean v. Doe, 2 

L. E, 6 Cal., 363. Raj Baha- Smith's L. C, 792. 

door Singh v, Achumhit Lai, I. L. (t) Rains v, Jackson, 14 Ch. D., 

R., 6 LA., 110. Krishnamma v. 637. 

Achayya, I. L. R., 2 Mad., 306. (j) Darhy & Bos., 218. 

Srinivasa v, Venkataramana, I. L. (k) Rains v, Jackson, 14 Ch. P.y 

R., 6 Mad., 121. 537. 
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the property, as where a man was allowed by the kind- l>i»con- 
ness of the owner to occupy a house and he and theofposaes- 
defendant after him remained in exclusive possession for"^^- 
thirty years, paying no rent and not giving any acknow* 
ledgiuent of the owner's right. It was held in that case 
that Article 14*2 did not apply. (0 

A question of great importance arises with regard to 
suits for recovery of possession, namely, on which party 
does the burden lie of proving when the dispossession Burden of 
took place. It is a settled rule in this country that, P'**^^' 
whenever the plea of limitation is raised, it is for the 
plaintiff to show that his suit is not barred, and generally 
it lies upon the plaintiff in ejectment to prove dispos- 
session within twelve years. Although he may have 
proved a clear title, he is also bound to show that ho 
has had actual possession within twelve years before 
suit.(«») An exception from this rule has been admitted 
by the Privy Council, as to the exact terms of which there 
is some uncertainty. The case was as follows : — ^The 
plaintiff sued to recover possession of land as being 
part of his estate, which formerly had been covered by 
water and formed a large lake ; and he alleged that of late 
years the water had receded from the land so that it had 
become culturable and that it had then been taken 
possession of by the defendant. He proved his title and 
possession many years ago by his predecessor in title. 
On these facts, the defendant having to rely on possession 
only, the question arose upon whom lay the burden of 
proving when the water receded and the defendants took 
possession. '^ The question remains'' said their Lordships 
'* whether the disputed land had or had not been occupied 
by the defendant for twelve years before the suit was 

(/) Gobind Lall S«al v. Beben- Nund Lall, 8 Moo. I. A., 199. 

dronath Mnllick, I. L. B., 6 CaL, Pandurang Govindi^. Bftlkrifthina, 

811. 6 Bool H. C, 125. 

H Maluurajal; E99wur r, IMw 
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Article instituted 80 as to give him a title against the plaintiff 
Burden of ^Y ^'^® operation of the Statute of Limitation. On this 
proof. question, undoubtedly, the issue is on the defendant. The 
plaintiff has proved his title; the defendant must prove 
that the plaintiff lias lost it by reason of his (the defend- 
ant's) adverse possession/'(«) The distinction drawn 
by Qarth, 0. J., betwee^p this ease and the one in 8th 
Moore is, that in the latter the plaintiff though proving 
title had failed to prove possession, whereas in the other 
case which is also more recent the plaintiff proved posses- 
sion and the presumption was drawn that that possession 
continued until the dispossession by the defendant ; 
having made this distinction the learned Chief Justice 
proceeded to illustrate the application of the law as 
understood by him. 

He put the case of a man buying jungle land taking 
possession by laying down boundary marks or the like, 
and then doing nothing upon it for twenty years, when 
he finds a wrong>doer cultivating a portion of it and 
sues him to recover possession. In such a case, it would 
be obviously unjust to require the plaintiff to prove what 
he would have no means of proving and would be within 
the defendant's knowledge, namely, the particular time 
when the defendant first took possession. And so with 
diluviated land, a man may prove title to and possession 
of the land twentj'^.five years ago. The land is diluviated 
for several years. It then re-appears and is taken posses- 
sion of by a wrong-doer, against whom a suit is brought 
by the true owner. According to the law as stated the 
onits lies on the defendant to show that he' has a title by 
the law of limitation. The Chief Justice goes on to say, 
"And the same principle must apply in every case. 
There cannot be one principle applicable in the case of 
jungle land or diluviated land, and another principle 

(i») Badha Gobixid Boy v. Inglis, 7 Cal. L. B., 36i. 
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fipplicablo to the case of other land. The Limitation Act Burden -of 
and the Civil Procedare Code make no distinction^ 
^between different kinds of land. The presumption roust 
in one case be the same as in another. Dispossession 
must mean the same thing in one case as in another, and 
ihe reason of the law applies equally in the case of culti- 
vated land^ as in the case of jungle land, or land covered by 
«water. A man may have been in possession of cultivated 
land fifteen years ago, but by -reason ef his absence from 
home, or from droughts, or some other cause, he may have 
ceased "to occupy it, and left the place for years. On 
bis return he fiods a wrong-doer in possession, and brings 
a suit to eject him. It seems to me that it would be, 
finder such circumstances, a monstrous injustice to say 
that the burden of proving exactly when the defendant 
took possession should be thrown upon the plaintiff.'*(<') 
Of this ruling it may be said, that thus to hold, that the 
plaintiff can by proving anterior possession in 4iimself 
filiiftthe burden of proof on to tl^ defendant, amounts to 
holding thatihe burden of proving that the dispossession 
took place more than twelve yeara ago lies upon the 
defendant in every x»ise to which the article is properly 
aj)plicable; because by the very terms of that article pos- 
session anterior to dispossession or discontinuance is pre- 
supposed. In a later case, in whicli also diluviated lands 
were In question, the Judges of the High Court of Calcutta 
do not seem to have been prepared to go to that lengths 
The plaintiff sued to recover land formerly in his father's 
possession, which had been-diluviated and again re-formed. 
His case wasihat the diluviation was completed in 186S 
and that theland was re-formed in 1874-187^, whereas the 
defendants threw baok both events to much earlier dates 
and said that they Imd been in actual possession for far 
over twelve years. The High Court held that the Judge 
who tiied the case was wrong in throwing on the plain* 

<o} SftBy <;h«m StOkOO r, S^otaiy of 3t«te, I. L. B.} 6 Cea., 734. 
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98 STARTING POINT OF LIMITATION, 

Article tiff the burden of proving either that the land was . re- 
formed within twelve years or that he had been in actual 

pr^f?^ ^ possession within that period. They considered that the 
case was one in which having regard to the natui*e of 
the propert}^ it not being susceptible of actual and 
visible occupation^ an exception must be made from the 
general rule laid down in 8th Moore. ^' There are many 
cases," said Wilson, J., " in which the party, on whom the 
burden of proof in the first instance lies, may shift the 
burden to the other side by proving facts giving rise to 
a presumption in his favour. We have to consider 
whether the present plaintiffs have succeeded in doing 
so, and for that purpose it is necessary to examine the 
decisions as to the burden of proof in the case of lands 
gradually diluviated and gradually reformed. As to such 
cases, a second proposition is, I think, beyond question, 
that when the diluviation has been more than twelve 
years before suit, the claimant, unless he can show pos- 
session since the reformation, must at least show that 
lie was in possession down to the date of the diluvia- 
tion. A third proposition is also, I think, beyond dis- 
pute, that where the true owner is in possession at the 
time of diluviation, his possession is presumed to con- 
tinue as long as the land continues submerged : proba- 
bly also afterwards until he is dispossessed. This propo- 
sition, however, would not be sufficient to shift the 
burden of proof. It would leave it upon the plaintiff ; 
but would enable him to prove his case either by show- 
ing the dispossession to have been in fact within twelve 
years, or that the submergence has continued down to 
within twelve years, so that his possession cannot have 
been interfered with more than twelve years ago. But 
then arises the question, whether we ought not to pre- 
sume something further in favor of the plaintiffs, whether, 
when they have proved their possession down to tjio 
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period of dilaviation, and have Bliown the diluviation 
to have occurred at such a date and under such cir** 
cumstances as in this case, we ought not to presume the 
submergence and with it the plaintiffs possession to have 
continued until the contrary is shown. If this presump- 
tioQ can properly be made, then the burden is shifted to 
the defendants of showing adverse possession for twelve 
years. Upon principle, 1 think, sifch a presumption may 
properly be made/'W and he refers to Section 114 of the 
Evidence Act. The more limited proposition here aflSrm- 
ed would cover the case of jungle or waste land.(?) 



Article 143. 

It is to be noted that time runs against a suit to which Suit by 
this article is applicable from the moment " when the tSled^Jn 
forfeiture is incurred or the condition is broken.*' It is'^^^**";^ 

or breach 

true that something more^ namely, the determination of of condi- 

" 4 4 tion. 

the patty to avail himself of the forfeiture or breach is 

required before he can be said to have a right of action ; 
tut that circumstance does not affect the question of 
limitation* This position seems to have been assumed 
in one case.W; and it is supported by English authority, 
dealing with a Statute the language of which lends more 
countenance to the opposite view tlmn does that of the 
present article. W If the person who might have claim- 
ed a forfeiture has, so far from determining to do so, 
waived it as by subsequently accepting rent, it is clear 
that the article could not apply to any suit which he 
might afterwards institute. 

(p) Mano Mohun Ghose v. M. (r) Bibi Sahodra v. Ilai Jang 

MohiinRoy, I. L. R., 7 Cal. , 231. Babadur, I. L. R., 8 Cal., 224. 

(q) Mahomed Ibrahim v, Morri- («) Governors of Magdalon Hos- 

son, I. L. R., 5 Cal., 36. .pitftl v. Knotts, 8 Ch. Div., 709, 
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Suits Hot 

otherwise 

specially 

provided 

ler. 



Adverse 



Article li*. 

In respect of suits coming within this article the iny- 
portant point of time is that when the possession of the 
defendant, or of some one fiom or through whom he 
derives his liability to be sued, becomes adverse to the 
plaintiff or to one from or through whom the plaintiff 
derives his right to sue. (Section III.) Tlie question is as 
to the character of the defendant's possession not, as ii 
was under the Act of 1859, as to- when the cause of action 
arose. (^) Possession is said to be adverse when it is^ 
inconsistent with the title of the true o>vner. ** By 
adverse possession I understand to be meant possession 
by a person holding tho land, on bis own behalf, of some 
person other than the true owner, the true owner having 
a right to "immediate possession."!") 

Possession tak^n under a gi'ant, made by a woman who 
has in fact no title, is adverse as against her husband. («') 
Where the defendant came into possession under a con- 
veyance made by one of two co-owners, winch conveyr 
ance^ however, being unregistered could not be proved, it 
was' held that he could rely on his possession as adverse 
against the two eo-owneVs.M A purchaser, under a sale 
in execution of a decree, of property subject to^a mortgage 
has been considered to hold adversely to the mortgagee. (^) 
But this decision was held mappUcable to » case where the 
mortgagor having been in possession before the purchase, 
remained in ostensible possession afterwards. (3^) A suit to 



[t) Biwan Manwar v. Aiinoda 
Pershad, I. L. R., 6 Cal., 644, S. 
C, L. R., 7 I. A., 1. Rao Karan v. 
Raja Bakar, L. R., 9 I. A., 99. 
Karan Singh v, Bakar Alikhan, 
I. L. R., 5 AU., 1. 

(w) Bijoy Chunder v. KaUy 
Prosonno, I. L. R., 4 Cal., 327. 

(e'j Bijoy Chunder i\ Kally 



Prosoimo, I. L. R., 4 Gal., 327. ' 
kv) Sambhu Bhai v. ^livlaldds^, 

I. L. R., 4 Bom., 89. 
{x) Anundo Moyee Bossee v. D. 

Chunder Mookerjee, 14 Moo. I, A., 

101 , decided under the Act of 1889. 
(y) Manly v. Patterson, I. L-. 

R., 7 Cal., 394. 
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recover property sold by the plaintiff's guardian during Advewe 
his minority falls within the axtide.W Where theP<««^<>^ 
property in question had been under a mortgage, it was 
held that the defendants, though they had in other ways 
acted as owners, were not in adverse possession until they 
redeemed it.(«) On the other hand ^* possession is never 
considered adverse, if it can be referred to a lawful title. (*) 
Possession, whicK in its commencement is of a derivative 
character whether as that of a tenant, trustee, licensee, or 
otherwise, retains its original character and cannot by mere 
lapse of time be converted into an adverse and wrong- 
ful holding.W Where occupation was accorded on the 
ground of charity or relationship and there was no evidence 
to show that its nature had been altered, the suit was held 
not to be barred although the defendants had held for more 
than twelve years. (^) The fact of one joint tenant or 
co-parcener being in sole possession and taking all the 
profits of the property does not constitute a possession 
adverse to the other persons entitled, for the possession of 
one joint tenant being in accordance with right is regarded 
as the possession of the other8.(^) Where one of three per- 
sons, in whose favour a gift of property had been made 
on certain terms, remained in possession accordingly, it 
was held that his possession was not adverse to the other 
donee.(/) Possession taken by Government for the en- 
forcement of a revenue demand is not adverse to the true 
owner, even although payments of surplus proceeds are 
made to a stranger. (^} Possession which is adverse 
against an ijaradar is not adverse against the owner and 
therefore he can sue, notwithstanding the expiration of 
twelve years from the commencement of it.(^) 

(2) Sikher Chund v. Dulputty Khajurinissa f. Ahmed Reza, 8 

Singh, I. L. B., 6 Cal., 363. Beng., 93. See also p. 65 on 

(a) Umr-un-nissa v, Muham- Article 127. 

mad, I. L. R., 3 AU., 24. (/) Dadoha v. Krishna, I. L. 

{b) Cited in LaUubhai v, Manku- R., 7 Bom., 34. 

varbhai, I. L. R., 2 Bom., 413. (jf) Karan Singh v. Bakar All 

(c) Bhaskarappa V. CoUector of Khan, I. L. R., 5 AU., 1. See 

N. £[anara, I. L. R., 3 Bom., above, m). 71, 72. 

774 & 781. (h) Krishna Gobind v, Hari 

{d) Gobind LaU v. Debendro- Chum, I. L. R., 9 Cal., 367. But 

nath, I. L. R., 6 Cal., 311. compare cases dted p. 110, &c 

(e) Darby & Boa., 284. Rani 
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Adverse Property whioh is h^d by a succession of p^^ons, eftdi 

poBsession. of whom has limited powers of deiJing with it l(» his lil© 

' only, cannot during the life-time of one such holder be hold 

adtersely to his successor ; for the latt^ is not entitled to 

present possession, nor does he claim through the other. 

So, if the holder of a religious office or stanam, having 

Eroperty attached .to it, alienates part thereof to a stranger, 
is successor is not debarred from impugning the aliena^ 
tion because the alienee has held tmder it for more than 
twelve years. (*) But if the holder for the time beinff of 
such an office allows more than twelve years to elapse with- 
out questioning his predecessor's alienation, a sait brought 
by him would be baiTed.y) Nor would his sttooesftof be 
in a better position. (^) li does not follow that the alieme 
oouW, in order to uutke u^ twelve j^ears' adverse posse68k)ny 
add together the two periods during which the two soe** 
cessors of his alienor might have held, eaqh period by itsell 
being supposed to be less than twelve years. If the incum- 
bent for the time being instead of alienating were dis- 
possessed, it would probably be held that time ran against 
him and all subsequent holders of the office from the date 
of the dispossession, on the same principle that entitles one 
who has trei^assed on tiie prop^y held by a Hindu wHbrn 
to compute the period of his adverse possession even against 
her vev^i^iest^ from ike date of the 1ar€fipa8B.(0 



SUITS RELATING TO MOETGAGED OR PAWOTa) 
PEOPERTY. 



Artici-bs 133, 134. 

Suits for Suits to recover moveable properly deposited or 
property pawned, and afterwards bought from the depositary 
Samrow- ^^ pawnee for a valuable consideration, Mid suits to 
nee or recover immoveable property mortgaged and afterwards 
mort- purchased from the mortgagee for a valuable conaidfir- 
^^^^' ation, are respectively governed by Articles 138 and 134. 
In either case twelve years are allowed from iJie date of 

(») S. A., 332 of 1881 (Madras.) Cal., 793. 

0) ModhokooerytJ.Tekaitfiam, (X) Babaji v. Nana, I. L. R., 

I. L. R., 9 Cal., 411. Petambear 1 Bom., 636. 

. Nilmoney Singh, I. L. R., 5 (/) See abov^ p. 9 J. 
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the purc]j2ise. The effect of these articles is to reduce Articles 

133 134 

to twelve years the larger period which the pkintiflF iu * ' 
any mit, to which they apply would otherwise have 
under Article 145 oi* 148, as the case might be.(0 To 
maka these articles applicable, the defendant has to 
show that there has been a purchase of the property 
from the pawnee or the mortgagee. It is not enough 
to show that there has been an assignment of the pawn 
or mortgage right, for an assignee of such right clearly 
could not be in a more favourable position than his 
assignor. The term ' purchaser/ however, includes mort- 
gagees and therefore a pei*son taking a mortgage of 
property from one who^ though in fact only a mortgagee, 
appeared to be owner, could claim the benefit of Article 
134. (/) The purcbase must be for valuable considera- 
tion. But the purchaser need not sbow as was required 
under the eorresponding provisions of the Act of 1859 
and 1871 that he purchased in good faith and without 
notice of the mortgage.!^) 



SjLITS BY MORTGAGEES, &C. 



Articles 135 &; 146. 

Suits brought by mortgagees for possession of im- suits by 
moveable property mortgaged are governed by Articles ^'^g ^^^ 
1S5 or 146 according as they are instituted in Courts not possessioii 
established by Royal Charter or in Courts established ^^j' 
hy Royal Charter. 

For the former, that is, for suits brought in the Mofussil, 
the starting point is the time " when the mortgagor's right 

(t) Eadanath Doss v. Gisbome, 78. 

14 Hoo. I. A., I, dealing with Sec- (k) As to what was required 

tioii5of the Act of 1859. Mathe- under the Act of 1859, see Sitha 

gomkul t'. Kumaraji, Mad. L. Ummal t^. Eungasami, 5 Mad. H. 

K,, 33. C, 385. ' Maniklal v, Manchershi^ 

(j) It was so h6ld by Turner. C. I,' L. B., 1 Bom., 269, 

J. and Muthusami, J., S. A« 613 ol ' 
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104 STARTING POINT OF LIMITATION. 

Artida to possessiofi determines," and the period allowed is twelve 
years. As long as the mortgagor holds by the pel-mission 
of the mortgagee, it may be supposed that his right to 
possession is not determined. A mortgagor in posses* 
sion, paying interest to the mortgagee and not asserting 
any rights adverse to him, was considered for the puipose 
of the Act of 1859 to be enjoying a permissive possession, 
so that no eause of action could be deemed to have ac- 
crued to the mortgagee. (0 As Section XX of the present 
Act does not seem to affect the suits now under con« 
sideration, the question of the effect of payment of interest 
remains as it was before the passing of the Act. But 
where a mortgage in the English form contained a proviso 
for redemption and for the mortgagor continuing in 
possession until default in payment, in which event a 
right of entry accrued to the mortgagee, and, after 
default had been made, the mortgagee took no steps to 
obtain possession, it was held that a purchaser from the 
mortgagor could not be supposed to be holding by per- 
mission of the mortgagor, and that he was, therefore, the 
right of entry under the mortgage deed being more than 
twelve years old, protected by the Act of Limitation.(*») 
In this case it was also contended that, the plaintiff 
having obtained a foreclosure decree within twelve years 
of tlie institution of the suit for possession, that suit 
should not be held hatred, because until the foreclosure 
put an end to the security it was a subsisting security^ 
and then^ therefore, and not till then time began to run. 
It was held, however, that the foreclosure proceedings 
could not affect the defendant or the property, inasmuch 
as he wa.s not nmde a party to them. In another case 
the plaintiff represented the mortgagee under a condi- 
tional bill of sale, and the defendants were purchasers of 

{I) Mankee Kover v. Sheikh (m) Brojonath KoohcLoo r. K. 

Mumioo, 14 Beng., 315. See also Ghuudei: OthoaOf H Mqq» I« A^ 

Praimath Roy v, Rookea Beguaa, 7 144, 
l£oo.I.A.,323, 
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the mortgaged property at a Court sale. The plain tiff ^'t»clo 
instituted foreclosure proceedings under the Bengal Regu- 
lation and served tlie defendants with notice, and after- 
wards more than twelve years from the date of default 
brouglit a suit for possession. It was held that no fresh 
cause of action accrued to the plaintiff on the conclusion 
of the foreclosure, and he did not acquire any property 
on the expiration of the year of grace. Tlierefore the 
suit was barred. («) According to English law the decree in 
a foreclosure suit vests the ownership and beneficial title 
in the mortgagee, and accordingly an action for possession 
brought by him twenty years therefrom is not barred. W 
In the following case, where the mortgage was a sdn 
mortgage, i, e., without possession, it was held that time 
ran against the mortgagee from the date of the mortgage 
and continued to run notwithstanding what took place 
subsequently. The mortgage was executed to the plain- 
tiflps in 1843, and in 1850 thej' obtained a personal decree 
for the money against the mortgagor. In 1857 on an 
appeal, which had been instituted by them, they succeed- 
ed in obtaining a decree declaring the mortgaged pro- 
perty liable. But meantime the property had been sold 
ix\ execution of another decree against the mortgagor, 
and bought by defendants who gotand ever since retained 
possession. In 1866 plaintiffs applied for execution of 
their decree and defendants made objection under Section 
246 of the Civil Procedure Code, on wliich objection being 
allowed plaintiffs brought their suit within one year. 
It was held that the suit was barred, not having been 
brought within twelve years of the mortgage or of the 
aale to the defendants. b) 

It was laid down by the Privy Council with reference 
to the Act of 1859 that the title of a judgment creditor or 

(n) Denonath Gangooly v. Nur- 345, 1 App. Cas , 235. 
•ing Proshad Dass. 14. Beng., 87. (p) Gokalbhai v, Jharer, 8 Bom., 

(o) Heath v. Pugh., 6 Q, B. D., A. C. J., 61. 
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Article a purchaser under a decree cannot be put on the sanre 
^^' footing as the title of a mortgagor, or of a person claiming 
under a voluntary alienation from the mortgagor, and 
accordingly that a suit to disturb such a purchaser^ 
provided at least he had no notice of the moitgage, must 
be brought within twelve years after the commencement 
of his possession ^(2) Where the mortgaged property had 
been in possession of the nM>rtgagor, who was entitled as 
tenant for life under a marriage settlement to the tru>^ 
funds invested in the mortgage, and remained even after 
the purchase by the judgment creditor ostensibly in hi» 
possession;, it was held that the last cited decision was 
not applicable and that time would not run, at all events 
until the death of the tenant for life.(^) 

Article For smts by mortgagees instituted on- the orrginal sider 

^^^' of Courts established by Royal Charter, time is reckon- 
ed from the date when* any part of the principal ot 
interest was last paid on account of the mortgage debt^ 
No provision is made for the case where no such paj»^- 
ment has been made. This exceptional provision, whichr 
is also found ift the Act of 1869, was probably introduced 
'^ to put mortgages in the English form when put in suit 
in the Supreme Court which was generally governed by 
English law upon tl>e same footing as that in whichr 
English mortgages are under the existing Statute of 
Limitation/*(»> 

Under the Statute referred to, the mortgagee is banned 
by twenty years' possession of the mortgagor, provided 
there be nro payment of interest or principal and no 
written acknowledgement of the mortgagee's title in the 
Bieantime.(0 The Judicial Committee declined to draw" 

Iq) Antmdb iSfoyee Dosee v. Chnnder Gbese, 14 Moo. I. A., p. 

D. Chunder Moofterjee, 14 Moo. ISO. 
I. A., 101. {t) Brown on Limitation, 308, a» 

(r) Manly t;. Pattereon, I. L. B., to the English law before the 

7 Cal., 394. Statute of William, see Heath ti^ 

^) Broj^onath Koondoo v. Kt Pagh.> 6 Q. B. P., 359r 
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i\\e itiference suggested by the distinction made between 
mortgages coming before the High Court in their original 
jurisdiction and other mortgages.W And tlie result 
seems to be that no practical distinction exists as to the 
starting point from wiiidi tim« should run in respect of 
suits by mortgagees, whether they -come under Article 1 35 
or Article 146. But the period is different, twelve years 
by the former, and thirty years by the latter. 



Article 147, 

Express provision is made for suits \>y mortgagees for Suit for 
foreclosure or sale, sixty years computed from tho date^iog^QQ^ 
when the money secured by the mortgage becomes due sale- 
being the period allowed. This is a new provision. Suits 
of either character, coming under the Act of 1859, were 
governed by Section 1, Clause 12; coming under the Act 
of 1871 either by Articles 132, 135 or 14«.W In the 
former case, tke period was twelve years in whatever OouiHi 
the suit was instituted; in the latter, it was twelve years 
for a suit instituted in a Mofussil Court, but for a suit 
instituted in a High Court, if Article 149 was applicable, 
sixty years. Now, that express provision is made for 
suits by mortgagees and the term * charge* has been 
defined by the Transfer of Property Act, it might have 
been supposed that Article 132 could not be deemed ap- 
plicable to suits either for foreclosure or sale.(«^) It may 
)de observed that ti form of plaint in the foi'mer suit is 
given in Schedule IV of the Code of Civil Procedure, 
Article 109. What the decree should contain is set out in 
tlie Transfer of Property Act, Section 86, while the decree 
in a suit for sale is given in Section 88 of the same Act. 

(m) Brojonath Koondoo v. K. whicli was a foreclosure suit only. 

Chunder Ghose, 14 Moo. I. A., (w) See, however, Lallubhai v^ 

114. Naran. I. L. R., 6 Bom., 719, 

(v) Ganpat Pandurang -v. Adarji overruling Pestonji v. Abdul, I. L 

Dadabahai, I. L. B., 3 Bom., 312 B., 5 Bom., 463. »ee above, p. SO. 
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SUITS AGAINST DEPOSITARY, PAWNEE, OR MORTGAGEE. 



Suit to 
recover 
property 
pawned or 
deposited* 



Artido 
148. 
Suit ta 
recover 
immove- 
able pro- 
perty 
mort- 
gaged. 



Articles 145, 148. 

For the suit against a depositary or pawnee to recover 
moveable property deposited or pawned tliirty years* 
counted from the date of the deposit or pawn are alio wed. 
There is no deposit or pawn unless the thing delivered 
by one to be held by another is' to be kept by the latter 
and redelivered in specieS^) The article accordingly does 
jiot apply to a case where the person sued is not bound 
to return to the plaintiff the specific thing received from 
him and is only a debtor. Money deposited by a man 
with a banker does not make the latter a depositary. 
The relation between the customer and banker is merely 
that of creditor and debtor. (y) 

Where money was paid to the Collector in excess of the 
fehare due by the plaintiff for revenue and be sued to 
recover it, it was contended that the defendant was a» 
depositary and that the suit was governed by Clause 15, 
Section 1 of the Act of 1859; but the Court held other- 
wise.W The proviso, which was attached to ihe corres- 
ponding article of the Act of 1871, is omitted, having 
become unnecessary owing to the altered terms of the 
section relating to acknowledgments. 

For suits to redeem or to recover possession of im- 
moveable property mortgaged, Article 148 makes the 
stai ting point whm the right to redeem or to recover posses^, 
aioit accnm. The question, when the right to redeem 
arises, is one which must depend on the terms ot the 



{x) See Report of Indian Law 
Commissioners, 25th Marcli 1843, 
para. 37, where depositary is used 
to denote persons holding possessicai 
of moveables originally delivered- 
to- them to be kept for the owner. 

iy) Foley t'. HiU, 2 H. L. C, 



23. See above, pk 37. 

{z) Gobind Chunder v. Collector 
(A Dacca, 3 Beng. App., 67. 8ee 
also Buldeo v. Scrymgeour,6 Beng. , 
681 and Nasir bin Abdul -v, 
Dayabhai, 10 Bom., 300. 
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SUITS FOR SPECIFIC PROPERTY. 109 

mortgage. In the absence of any agreement to the Article 
contrary, the mortgagor is entitled to pay the debt and 
redeem the property immediately, and the right to fore- 
close is co-extensive with the right to redeem. But it 
often happens that a certain time is fixed for redemp- 
tion, until which time has arrived redemption cannot be 
compelled against the mortgagor.(») In England, five or 
seven years are the periods frequently fixed, within which 
the mortgage is irredeemable; the object of such au 
arrangement is that the mortgagee should be sure of a 
continuing security for his money and, that the mortgagor 
should be freed from the trouble and expense of finding 
new lenders.(^) In Malabar the Otti or Kanam holder 
enjoys possession for a certain period of twelve years, 
and cannot be redeemed until it has elapsed. (^) In the 
case of a Canarese mortgage, known as Iladarawara, 
made for a long term of years before the Regulation 
XXXIV of 1802 was repealed, it was held that the 
provisions of that Regulation did not apply, and the 
mortgagor could not redeem before the expiration of the 
term, although the debt might have been liquidated by 
the surplus produce of the land.W 

It would seem that time must begin to run whenever 
the right to redeem or to recover possession accrues, 
•whichever event first happens. Accordingly a plaintiff^, 
who alleges that the mortgage debt is satisfied and there- 
fore does not seek to redeem but simply to recover 
possession, will still have time running against him from 
the date when first he might have ledeemed. He will 
riot be entitled to claim sixty years from the date when 
he was entitled to possession absolutely, namely, when 
the mortgage debt was satisfied. Indeed it may be 
doubted whether such a case should come under Article 

{a\ Setrucherla Rama Bhadra v. (c) Kumini Ama v. Parkam, 1 

V. Surianarayanaraaju, I. L.R., 2. Mad. H. C, 261. Keshava v. 

Mad., 314. Vadju v. Vadju. I. L. Keshava, I. L. R , 2 IVIad., 45. 

B., 5 Bom., 22. (d) Perlathail Subbarau v, M. 

(b) Fisher on Mortgages, § 488. Narayana, I, L. R., 4 Mad., lia. 
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110 STARTING POINT OF LIMITATION, 

Article 148 at all, for the suit could not be aptly called a suit to 
Suits for recover ' property moiiigaged/ and there is no reason why 
Sm°^^' ^ mortgagor who has discharged the mortgage debt and 
yet still allows his mortgagee to retain possession should 
be in a better position than a landlord who allows a 
tenant to hold on after his tenancy has expired by ef- 
fluxion of time. Under the Act of 1859, which like that 
of 1871 made the date of the mortgage the starting point, 
it seems to have been considered that the mortgaoror was 
entitled to sixty years notwithstanding the satisfaction of 
the mortgage debtiW Tiie point could not well arise 
under tho English Statute, because by it twenty years 
only are given for a suit to redeem. 

The right to redeem or the character of the mortga- 
gee's possession cannot be affected by the fact of the 
mortgagee setting up an adverse title.(/) The mortgagor 
may, notwithstanding, bring his suit within the sixty 
years. In answer to a suit to redeem it was objected 
that more than twelve years before date of suit the 
defendants being in possession as mortgagees had had the 
equity of redemption conveyed to them by the mother of 
the original mortgagors who, however, was not competent 
to transfer their rigiit or those of the plaintiffs, and it 
was contended that, inasmuch as the defendant's posses- 
sion had since the date of this conveyance been adverse, 
the suit was barred. The Court held otherwise.^ 

There is some doubt whether a suit by a mortgagor to 
recover the property mortgaged from defendants, who do 
not claim under the mortgagee, comes within Article 148. 
In Bombay it has been held that, with tluB sole exception 
of the case where there has been a purchaser for value of 
the mortgaged property, when Article 134 applies, the 
mortgagor has sixty years within which to redeem. ** It 
makes no difference how the hostile possession has com- 

(e) Baboo LaU v. Jamal, 9 W. H. C, 137. 
E,, 138. (ff) Ali Muhammad v. Lalta 

(/ ) Tanji v. Nagamma, 3 Mad. Bakhah, I. L. B., 1 AU., 665. 
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inenced, whether through the fraudulent contiivance or Article 
through the neglect of the mortgagee, who is bound toguiigf^y 
preserve the propert.y.W Therefore notwithstanding a J®^®™P* 
possession adverse as well to the mortgagor, as to the 
mortgagee and lasting for more than twelve years, the 
holder might still be called upon to surrender the pro- 
perty to the mortgagor. 

The Madras High Court has refused to adopt this view, 
holding that, when the possession of the mortgagee has 
been invaded, the suit brought against him is not a suit 
for redemption but simply a suit for the possession of im- 
moveable property to which Article 14r4« would apply. (») 
The Court observed r ** We cannot assent to the conten- 
tion that so long as the mortgagor is entitled only to the 
equity of redemption, there can be no invasion of his 
interest. Of course there maj'' be cases in which the 
estate of the mortgagee is alone the subject of trespass 
and the interest of the mortgagor is not assailed. A 
title by prescription may be acquired to the estate of the 
mortgagee, leaving the interest of the mortgagor unaffec- 
ted, e, g., where a wrongful claimant establishes himself 
in the place of the mortgagee, admitting the interest of 
the mortgagor and claiming rights only on the footing of 
the mortgage. But there are other cases in wliich the 
rigijts and interests of the mortgagoi' and mortgagee are 
equally invaded, e, gr., when under a sale for arrears of 
revenue a purchaser acquires possession and thencefor- 
ward liolds adversely both to the mortgagor and mortgagee, 
or when the mortgagor has remained in possession and a 
stranger ousts him from the lands." 

Tliere might be some question in respect of mortgages, 
when the arrangement between the parties U that the 
mortgagee shall enjoy the rents and profits in lieu of 
interest. According to English law it seems that with 
Welsh mortgages, which are of the nature described, the 

(A) Vithoba Bin Chabu v. Gan- (t) Ammu v. Ramkishna, I. L, 

garam, 12 Bom., I80< B., 2 Mad, 226. 
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112 STA.IITING POINT OF LIMITATION. 

Article Statute does not run against the mortgagor unless and 
^^^' until the mortgage debt is in some way satisfied. C^) And 

here the same rule was applied to a ease where a Mala- 
bar Kanam was in question. But the ruling is no 
authority as to the present law, because the suit, being 
instituted before the Act of 1859 came into force, was not 
governed by that Act, and previously thereto there was 
no limitation fixed for redemption suits.(^) For suits to 
recover property demised on Kanara when the transac- 
tion is in the nature of a mortgage, it has been held tha,fc 
limitation operates under the present Act as it does upon 
other suits for redemption. W Under the English Statute 
which makes independent possession by the mortgagee 
for twenty years a bar to the mortgagor's suit for redemp- 
tion, unless in the meantime an acknowledgment of the 
title of the mortgagor or of his right of redemption shall 
have been given, it is considered that '* the section sup- 
poses the existence of a person to whom the acknowledg- 
ment is to be made as well as that of the person to make 
it, there must be not only a party to redeem, but one to 
be redeemed." Therefore, where the mortgagee in posses- 
sion purchased a life estate in the equity of redemption^ 
it was held that time did not run against those in 
remainder during the continuance of the life estate.W 
Under the present Act, there being no provision made 
for this case as there is for some others where for a time 
there is no person who can sue distinct from the person 
to be sued, it can hardly be supposed that a plaintiff 
in a redemption suit would be allowed more than sixty 
years, because for part of the period the right to redeem 
had been vested in the mortgagee. 

(j ) Fisher on' Mortgages, Sec. such mortgages are redeemahle 

12., ib., Sec. 498.' "As to Welsh after any length of time until the 

mortgages it is presumed that time mortgagee has been fuDy padd and 

wiU not run under the Statute has held over for twenty years." 

against the mortgagor until the (k) Yenneri Purushottaman v. 

mortgagee has been fully satisfied : Patanattil Kunju, 2 Mad. H. C, 

]>08session by the mortgagee being 382. 

of the essence of the contract and (/) Nellaya V. Silapanl v. V^M. 

every receipt of rent being a receipt Ashtamurti, I. L. B., 3 Mad., 382. 

of interest under the mortgage. (m) Darby and Bos., 363, citing 

And it has always been held that Hyde r. Dallaway, 2 Hare, 628, 
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TART III.— MISCELLANEOUS SUITS.* 



Article 11. 

One year from the date of the order is allowed for suits Suit to 
indicated by this article. Subject to the result of the suit^^^^ 
which may be brought under Section 283, an order passed property 
under Sections 280, 281 or 282 of the Civil Procedure S^^Sler. 
Code is conclusive like a decree between the parties. W 
Whatever be the nature of the suit, and on that head 
Section 283 is silent, it must be brought within one year. W 
The order must have been passed after due enquiry of the 
nature prescribed by the section and it is not binding on 
third parties, (p) If the Court disallows the investigation, 
there is no valid orderfe) ; nor is the order binding if the 
claim made is one which properly could not have been 
determined under these provisions. (*) 

Where, however, a claim made under Section 246 of the 
repealed Code, corresponding to the existing Sections 280, 
281, 282, was rejected on the ground that the purchase 
alleged by the claimant was void as made after attachment, 
and afterwards the decree was satisfied but on another 
decree being obtained fresh attachment issued, it was held 
that; a suit brought by the same claimant in consequence 
of an adverse order made under Section 278 of the present 

* Into this part the following Articles fall, viz., Articles 
11—15, 34, 36, 41, 44, 46, 91—93, 96, 96, 113, 114, 118—121, 124—126, 
129, 131,149. 

(n) Badri Prasad r. Muhammad Brown, I. L. R., 3 AU., 504. 

Yusuf, I. L. R., 1 All., 381. Jeoni Venkatanaru r. Akkamma,3 Mad. 

V. Bhagwan Sahai, t*., 541. H. C, 139. Sah Mukhun LaU t\ 

(o) Shiboo Narain v. Mudden S. Kundun Lall, 16 Beng., 228. 

Ally, I. L. R., 7 Cal., 608. (r) Arakel Kimhi v. Imbichi, 6 

ip) Netietom Perengaryprom v. Mad. H. C, 416. Section 246 of 

P.D. Nambudry, 4Maa.H.C.,472. the Code of 1859 corresponds to 

See above, p. 93. Section 280, &c. of the present 

iq) Venkapa v. dhenbasapa, I. L. Code. 
B., 4 Bom., 21. Kallu Mai v. 
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Article 11. Code need not be instituted within one year from the date 
of the first order. On the first attachment ceasing, as it 
did when the decree was satisfied, the sale was no longer 
invalid and the claimant had no occasion to sue.(*) Where 
the order in question was made under Section 246 of the 
repealed Code and ihe suit was brought in March 1880, 
it was held that Article 11 was inapplicable and that the 
plaintiff had six years under Article 120. (0 

In the Act of 1871 there was no article exactly cott^- 
ponding to Article 11, and after the repeal of the limiting 
words originally appended to Section 246 of tiie Code of 
1859 a question arose as to the rule of limitation ftpplioabte 
to suits which would now be governed by that article. W 
On the one hand, it has been held that a suit broujght by 
an imsuccesrful objector under Section 246 was governed 
by Article 15 of the Schedule, Act IX of 1871, that article 
being taken to be substituted for the repealed "teorfis 6i 
Section 246.W On the other tand, tlie sidt brouight by a 
person in a similar position ha^ been treaitieid as a dedkrHtory 
suit in which the setting aside of an oxdi&r is not necessarfly 
asked f6r, and accordingly Airtic^^^ 15 hiisbfeen held ma^pU- 
cable.(^) The observations muAe In the firist paMigi'a^ 
of this note apply to the suit brought by a pdxty agaiUst 
whom an order miade undet Section 335 ooxrel^kidi&g^ 
to Section 2^69 of the old Code h^ befen pate^. ThWe 
is no valid oi-der, and tiierefofe the article does not tipply 
unless there has been due investigation.(^) 

(«) Umesh Chunder Hoy v, Baj his suit to establish his right at any 

BuUubh Sen, I. L. R., 8 Cal., 279. time within one year from the ^te 

(/} Bessessur Bhug^t v, Murli of the order.*' 

Sahu, I. L. R., 9 Cal , 163. Luchmi {v) Krishnaji v. Bhaskar, I. L. 

Narain v, Assrup Eoer, I. L. R., R., 4 Bom., 6^11. 

9 Cal., 43. But see Gopal Chun- {w) Koylash Chunder v, Plreo- 

der V, Mohesh Chunder, ib., 230. nath Roy, I. L. R., 4 Cal., 610. 

(u) Hie last twelve words of Luchxhi JNarrain v, Assri^ Koer, 

the last sentence of Section 246, I. L. R.^ 9 Cal., 43. 

which ran as follows, were repealed (x) l^kha v, Sakarlal, I. L. R., 

by Act IX of 1871, ** but the party 6 Bom., 440, on Section 269 the 

against whom the order may be corresponding section 6i the Code 

given shall be at liberty to bring of 1859. 
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Article 12. 

Wti^^ne tba owfter ol property sold under any ol the Suit to set 
oiloYiDp^t^nc^ jst^ted in th^ article is under the necessity ol **^® ^^' 
SQpLg to 9et m^ie the sale, he must so sue within one year M Sale in 
qf t^ tii^e " whw th^ ial? is confirmed or would ptherwise of Tdecree 
hftv^ feeooxn© final and conclusive had no such suit been jf *^^^ 
Ijippught." Where the nale had taken place under a decree 
n^94^ f^gainst the pliuntiff , which decree although satisfied 
was still valid aad ^bsisting, it was held that, the sale not 
being absolutely void, the plaintiff whatever might be the 
prayer of hi^ pl^ipt must seek, to set aside the sale and that 
tl^e^lore the ai^icle appliedX^) 

Aitkde 12, Glause e. is applicable notwithstanding that (c) Sale 
no arrears of revenue were actually due when the sale took Jf'(JJJ^ 
plaocCi!) Where the defendant was purchaser at a sale in revenue or 
execution of a decree passed against the plaintiff, and the den^ 
holder of the decree who procured the sale was one who ^fcover- 

able as 

had purchased rights b^ami for the plaintiff's joint such 
debtors and, therefore, ought not to have executed the*"^"* 
deoree ; it was held that, as the sale was voidable only, the 
suit fell within Article 14 of the Act of 1871, the equivalent 
of the present Article 12.(<^) On the other hand, when the 
alleged sale k a complete nullity, the article is inapplicable. 
Thus, wha;« the sale took place in execution of a decree to 
which the plaintiff was no party, the suit being brought by 
one ^0 is not bound by the sale is not governed by this 
artiQle»(^) When the sale is a mere sham or a oontriva^ce 
to )^mp the real owner ont of possession, his suit is not 
affected by the article. (^) Wh^re one of several co-sharers 

(y) A^ul Mux^soor v, Abdool [a) Abul Munsoor v. Abdool 

Hamid, J. L. R.^ 2 pal., 98, Kedar- Hamid, I. L. R., 2 Gal., 98. 

natii Datt v. Haxra Chand, I. L. (b) Sadagopa v. Jamuna Bhai, 

R.. 3 Cal., 420. I. L. R., 6 Mad., 64. 

U) Raj Clm9<b^ Chuckerbutty (e) Kishen Bullub i;. Rughoo- 

r. Kinoo Khap, I. L. R., 8 Cal., nundun, 6 W. It., 305. 
389. 
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Article 12 contrived to have an estate sold for arrears of revenue and 
purchased it himself in his son's name, it was ruled that 
another of the co-sharers could maintain a suit notwith- 
standing that the year had elapsed, and that, the suit 
being one to obtain relief on the ground of fraud, Article 95 
was applicable. W In a similar case it was considered that 
the plaintifE had the ordinary twelve years' period within 
which to recover property of which he had been dispos- 
sessed. It was said that it could not be intended that his 
period should be cut down to three years, because in addi- 
tion to wrongful possession on the part of the defendant 
there had been a gross and carefully concealed fraud.(0 
Similarly, it was held in cases coming under the Act of 
1859 that Clause 3 of Section 1 referred to cases where the 
sale is impeached on the ground of some iiregularity 
and not to cases where the plaintiff alleges that it is a 
complete nullity, conveying no right whatever to the 
purchaser, or that the decree has been obtained by fraud. (/) 
Where, upon a sale in execution of a decree, the certificate 
made under Section 259 of the Code wrcmgly declared 
that the interest of the plaintiff's ancestor was included in 
the sale, whereas in fact it was not, and where the posses- . 
sor. was put in possession accordingly under Section 264 of 
the Code, it was held that the plaintiff suing for recovery 
of possession was not barred by Clause 3. The suit was 
said not to be brought to set aside the sale, because the 
sale had not passed the plaintiff's interest ; it was occa- 
sioned only by the mis-statement in the certificate. (^) 
A suit charging that the decree, under which the attach* 
ment proceeds, has been obtained by fraud is not barred 
because brought more than a year after an order of the 

(d) 'Bhoobun Chunder v. Ram nundun, 6 W. B., 305. Mahom- 
Soonder, I. L. R., 3.Cal., 300. ed Buksh v. Mahomed, 4 Amra 

(e) Chunder Nath v, Tirtha- H. 0., 1 ; Debi Dass r. Nur 
nund, I. L. R., 3 Cal., 604: see Ahmad, 7 N. W. P., 174on Artide 
Lalchand v. Sakharam, 5 Bom., 15, Sched. Act of 1871. 

A. C. J., 139. iff) Pertaub Chunder v. Baboo 

(/) Kishen Bullub y, Rughoo- Brojo Lall, 7 W. R., 253. 
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character indicated has been made against the plaintiff.(A) Article 12. 
And sa^ a suit was also held not to come within Clause 5, 
Section 1 of the Act of 1859, that clause being considered 
t6 relate to suits to set aside or alter summary orders on 
flOBie ground affecting the jurisdietion of the Court or the 
sdandBess of the decision on which the order is founded. 
It has been further held in construing Clause 8 that an 
order of a Collector, in pursuance of which a sale has been 
made, means an order not of an administratiye but of a 
judicial character. (0 In respect of sales made under 
Madras Act II of 1864, a person seeking to set aside such 
a sale is governed by Section 5.9, which runs as follows : 
" Nothing contained in this Act shall be held to prevent 
parties deeming themselves aggrieved by any proceedings 
under this Act except as hereinbefore provided from 
8{{>lying to the Civil Courts for redress ; provided that 
Civil Courts shall not take cognizance of any suit instituted 
by such parties for any such cause of action unless such 
suit shall be instituted within six months of the time when 
the cause of action ajx>se." No confirmation being requir- 
ed under this Act, time begins to run immediately or at 
any rate on the expiration of the thii^ty days allowed by 
the Act for payment of the balance of purchase money.!/) 



Article 13. 

This article, like Article 11, can only apply when the Suit to 
decision or order in question is one which until reversed J^^^ 
is valid and binding on the plaintiff. The order must or order 
hove been made by a Court competent to adjudicate on courTin 
the matter in hand and in a proceeding between the parties f^^^J^ 
to the suit. W A mere declaration by the Court, that it has than suit. 
no jurisdiction to act in the proceeding before it, is not 

{h) Bamanada r. Bithee, 4 Mad. (j) Karuppa v, Vasudeva, 7 Ind. 

H. C, 263. Jut., 13. 

(t) Sakharam v. CoUector of (k) Appundy Ibram v. Seth Sam, 

Ratnai^, S Bom., A. C. J., 219. 4 Mad. H. C, 297. 
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Article i3,ui erde^r withm tlieartictet (^ Wii«r© oiJiepwjlijf ia^tiWWl 
to m injunoM^m s^ntwmag wotb^ {rom ^fqDit«)Mj 
a^ajling lumaelf oi oa osrder, hk sqit not Imi^g a 0i# ^ 
fl0fc aaidii the onto it not go^eviied hy this ar(idft.H A 
suit toonght by one whose property haa beeaioUi nnAwr 
an order made by the Judge undmr AotXL of 185&(BeDgal> 
k not within the artide.(^) 

In the absence of any article corresponding to Article 11, 
the q[uestion arose upon the Act of 1871 whether AHicle 
15 thereof applied to suits which would now be goye]:ne4 
by that article. (o> Of Clause 5, Section 1 of the Apt of 
Cases (m |859y corresponding to Article 13 in this Act, it has been 
SiJ^J" observed that it applies only to orders which the Qivil 
^ion^ Act Courts are empowered to pao^ in deciding n^ittexs of dis- 
pute properly raise4 for hearing and determinatioi^ by a 
nummary proceeding between the parties disputing, Ai| 
order made in the regular course of execution to enforce 
a decree, to which the plaintiff is no party, is not such an 
order, and therefore his suit to recover property of which 
he has been so dispossessed is not within Clause 5, nor con- 
sequently within Artide 13 of this Act. W A person 
difi^ssessed under such circumstances may apply under 
Section 332 of the Procedure Code within thirty days of 
the dispossession; and in default of that he may sue 
within the ordinary period. 

Abtici,^ 14. 

Suitto set '^^ article does not apply unless the suit is necessarily 
^acT^' one to alter or set aside an official act. Where, therefore, 

not other- land had more than one year before the date of sidt been 

wisepjo- 

videdfor. .^ Kristodass v. Ramkapt, I. L. kar, I. L. R., 4 Boi^i., 611. See 

R., eCal., 142. above, p. 114. 

(m) Dhuronidhur v, Agra Bank, {p) Appim^ Ibram v, Beth 

I. L. R^ 6 Cal., ea. ^ Sam, 4 Kad. H. C, 397. Mw^i^nt 

^) Sikher Chimd v. Dulputty, v. Buldeo ]Narain Singh, 7 W. R., 

I. L. R., 6 QsH,^ 363. 161. See Article 165. See. al«o 

(o) Erishnaji Vitha} v, Bhas- above, p. 11$. 
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^lasswi «B poraknboke by tixd DnuuricatioiL Officeir^ hvA the 
smk'wm tediy one i(X[ pbtoeflskmi, it i^as beld ^ot to be 
U^ried^ tbtfinuittff diowm|r tiiat faeiiadb^nin possesdion 
withm twelve fenaeM . 

ARTiclr.E 44. 

Where the property of a miiior is alienated by iiissiiitby 
guardian or managear, the c^use of action Aoes not accrue ^^^^^ 
lo the minor during hk minority. Only from the time of sale by 
his attaining majoiity does time run against him, should ^^ 
he seek to avoid the sale.W tt he is not a parly to the 
sale and impeaches its legality, he may simply sue tb 
recover tne propertjr and tWn Article 144 applies^*) 

Article 45. 

TUkffGe years ir^m Uie 4ate of tii6 final award ol: border Suit to 
te%eMlekroQflowMf(Hrs«Litsi]idibiltedby ijiig artiol^^^^ 
famaawh as tke Settlement Officer aotiog wider Be^^^*- made un- 
1«dn VII rof 1822 k itite6d«d to act as a Oourt, thereis^^aT^ 
no valid award unless his proceedings are of a judicial ^^^^^* 
character. In the absence of an award the article is of 
course inapplicablc^f^) j^8ee above^ ^ €5.] 

Article 91. 

I3Hs HPtiele was held to a4)ply to a suit brought io^^tib 
Danoel a lease gvauted by one defendant to the olher on S^^^' 
tbe|;round that the former was not competent to grant ^ot dtli<sr^ 
the lease. (^) The words "when the facts entitling thevided*^.' 
(daintiff to have the instrument cancelled or set aside^ 
become known to him" must^ it ia said^ be construed to 

t^) toisldia^hina v. kAayyA, I. I. Ii. R., 6 CHi^j 36l 
L. R., 2 Mad., 306. See also above, (0 Bhaoni v, Maharaj Singh, 

^p. nl I. L. K. , 3 All.^738, 

(r) Prosonna Nath v. Alzolonessa, («) fimiwMii ricasail v. Bisne^ar, 

I. Ii. E,, i CaJ„ 523. I. h. R.> 3 An., B46. 

(s) Sikher Chn&d v, >Duip«tty, 

• 
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Article 91. mean/ when having knowledge of such facts a eause'of 
action has accrued to him and he is in a position to main- 
tain a suit The Court acted on this construction of tiie 
article in a case where the plaintiff sued to cancel a con- 
veyance on the ground of fraud, his interest in the can- 
celment being only that of a creditor of the vendor who, 
on the failure of other property, might desire to have his 
claim satisfied out of the property, the subject of the 
conveyance. It was held that time ran against him only 
from the moment when it became apparent that there 
was no other property available for the satisfaction of his 
claim.W Where a suit was brought to recover property 
sold by the plaintiffs guardian during his minority, the 
plaintiff himself not having been a party to the sale and 
impeaching its legality, it was held that Article 92 of the 
Act of 1871, corresponding in part to the present Article 
91, did not apply. The suit was held to be governed by 
the general Article 145.N A suit for cancellation of an 
instrument, unconnected with any claim for possession 
of property, fell under the 16th Clause, Section! of tiie 
Act of 1859.W 

Articles 92 & 93. 
To declare When the forged instrument has been only issued or 

toiTflrerv o£ 

instru- registered time runs from the date '^ when the issue or 
S^*'**^; registration becomes known to the plaintiff.** When 
g^eredjor there has been an attempt to enforce the instrument, it 

attempted* ^ 

to be en- runs from the date of the attempt. Whichever of these 
three events, namely, issue or registration of the instru- 
ment known to the plaintiff or an attempt to enforce ii, 
first happens, the plaintiff is then put to his suit and the 
three years' time begins to run. Article 93 in the Act 



(r) Ta^ 
I. L. R., 



bwangar All v. Kura Mai., too Hazari Lall v, Jadaun Singh, 

, 3 AU., 395. I. L. R, 6 All., 76. 
(w) Sikher Chund v. Dulpntty («) H. H. Azim Unnissa v. Dale, 

Singh, I. L. R., 5 Cal., 363. See 6 Mad. H. C, 468. 
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of 1871, which corresponds to these two articles was less 
favourable to the plaintiff, inasmuch as the condition that 
the issue or registration should be known was wanting. (2^) 

Article 95, 

It has been said tlmt ^* this article has reference to^o set 
cases where a party has been fraudulently induced tOcreeob- 
enter into some transaction,execute some deed, or do some ^®^ ^^^ 
act, and desires to be relieved from the consequences of otherreiie* 
those acts." Where independently of fmud on the^^f^^^ ' 
defendant's part the plaintiff has a right against him, for 
instance, to the possession of property, his suit is not 
affected by this article. It certainly could not have been 
the intention of the legislature that, whereas in an ordi- 
nary case the plaintiff would be allowed twelve years to 
bring such a suit, ^ his period should be cut down to three 
years because in addition to wrongful possession on the 
part of the defendants there had been a gross and care- 
fiilly concocted fraud,^^^) 



Article 113, 

This article is applicable only where there is a con- For sped- 
tract to be enforced, not where a title is created by thcn^^o/" 
instrument on which the pkintiff relies. Time runs from, contract. 
** the date fixed for the performance, or if do such date is 
fixed, when the plaintifi has notice that performance is re- 
fused." In a recent case the plaintiff's predecessor in inter- 
est had taken a lease of certain lands from the defendants, 
the document containing this clause, *^ If you take posses- 
sion according to your requirements of extra land over 
and above this patta, we shall settle any such lands with 

(y) Fakharoodeen v. Pogose, I. («) Chunder Nath Chowdry v. 

L. R., 4 Cal., 209 ; as to attempt. Tirthanund, I. L. K., 3 Cal., 604, 

Fakharoodeen v. Official Trustee 01 See above, p. 116, 
Bengal, I. L. K, 8 Cal., 178. 
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Article 
113. 



you at a proper rate," and the plaintiff, sixteen years 
after the date of the document, applied to the defend- 
ants for a patta, but they refused to make the grant ; 
it was held in a suit brought for specific performance 
of the agreement that time ran from the date of such 
refusal, it being then that the plaintiffs had notice that 
their right was denied within the meaning of Article 
113, the coiTCsponding article of the Act of 1871. («) 
If the instrument relied on contains no promise on the 
vendor's part to put the vendees in possession, but 
reciting the fact of the sale and the receipt of the 
consideration declares that the vendees are absolute 
proprietors, the suit which the vendees should bring is a 
suit for possession, not a suit for the performance of a 
contract; and therefore the article does not apply. (*) 



Suit for 
declara- 
tion that 
adoption 
is invalid 
or never 
took place, 
or for 
declara- 
tion that 
adoption 
is valid. 



Articles 118 & 119. 

Time runs against a party disputing an adoption from 
the date " when the alleged adoption becomes known to 
the plaintiff,^' against a party seeking to establish an 
adoption from the date '^ when the rights of the adopted 
son as such are interfered with," the period being six years 
in either case. The suit contemplated in both articles is 
one in which the prayer for a declaration is the principal^ 
not a secondary or ancillary claim. Where the plaintiff 
is otherwise entitled to a declaration negativing an 
alleged adoption, and the suit is brought within the 
limited period, it is immaterial that he has by reason of 
lapse of time lost his right to sue for property which in the 
absence of an adoption he might have claimed.(^) On 
the other hand^ because a suit to set aside an adoption is 



{a) New Beerbhoom Coal. Co. v. 
Buloram, I. L. R. 6 Cal., 176. 

(b) Sheo Prasad v. Udai Singh, I. 
L.K., 2 All. 719. RaniMewa Kunar 
r. Hulas, 13Beng., 312. See above 



p. 88. 

(c) Kalova Kom Bhujangrav v 
Padapa Valad, I. L. K, I Bom., 

248. 
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barred, it does not follow that a suit for possession Articles 
of property claimed by virtue of it is also barred. (^ 
These articles are more favourable to the plaintiff in 
either case than is the corresponding Article 129 of the 
Act of 1871, according to which time ran from " the date 
of the adoption or (at the option of the plaintiff) the date 
of the death of the adoptive father." The suit to declare 
an adoption invalid was governed by Clause 16, Section 
ofthe Actof 1859.W 



Article 121. 

Into this Article the provisions, contained in Articles To avoid 
119 and 120 of the Act of 1871, are condensed in a^^; 
somewhat modified form* The suit brought in either or under- 
of the two cases must be brought within twelve years entire es- 
from the time "when the sale becomes final and conclu- i?!®„^!£_ 
sive." It has been observed that the words " to avoid of revenue, 
incumbrances in a patni taluq &c,'* are hardly appropri-5^/,^or *** 
ate, because the sale itself under Bengal Act VIII of ^*^®^, 
1863 avoids the incumbrances, and it has been suggested tenure sold 
that the words must mean ** to do something in exercise of^r^!^* 
of the right of avoidance.'' It was held accordingly that 
Article 120 of tbe Act of 1871 applied to a suit to recover 
possession of the subject of the under-tenure,(/) Where 
the plain tiff was a purchaser at a sale for arrears of Gov- 
ernment revenue and the defendant claimed the lands as 
lakhiraj, it was held that, whether the suit was regarded 
as falling under this Article or under Article 130, only 
so much of the twelve years' period as fell within the 
sixty years allowed by Article 149 could be allowed to 
the plaintiff, iff) 

id) Raj Bahadoor Singh v. yee, 15 Beng., 1, 

Achumbit Lai, L. R., 6 I. A., 110. (/) Unnoda Chum v. Mothura 

Srinivasa v. Venkataramana I. L. Nath, I. L. R., 4 Cal., 860. 

R., 6 Mad. 121. (g) Koylashbashiny 9. Gocool- 

{e) Mrinmoyee v. Bhoobunino- moni, I, L, R., 8 Cal., 230. 
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Article 134, 
Forpoi- Time runs against a suit for possession of an hereditary 

session of *' 

ikereditury office from the moment ^' when the defendant takes posses- 
* ^* sion of it adversely to the plaintiff," and possession is 
explained as meaning the receipt of the profits or, in the 
absence of profits^ the usual performance of the duties of 
the office. The possession of an hereditary office by a 
member of a Hindu family is not in itself hostile, inas- 
much as an office is in its nature impartible ; but such 
possession may become hostile if the bolder deals with the 
office as if the other members of the family had no right to 
it.W In a case dealt with by the High Court of Bombay 
tinder Clause 12, Section 1, oi the Act of 1859 where 
there had been no recognition of title and no paymentt 
of dues claimed within the period of twelve years, the 
plaintiff^s suit to establish his title to an office and with 
it his right to arrears was held to be barred.^*) A claim 
to the right of woi'shipping an idol, not coming within 
this article or within Article 131, is governed by 
Article VZOAj) 

In the following Bombay case the plaintiff obtained 
a decree for twelve years* arrears of a share in a vatan, 
although all payments had been withheld for more than 
that time. Having sued in the year 1361, he had in the 
year 1869 obtained a decree declaring his right and also 
awarding six years' arrears. He had thus receive4 pay- 
ment up to 1860, but not for the year 1861. Suing 
again in 1874 to recover the arrears due since 1862, he 
, -was held entitled to recover those twelve years' arrears, 
■whether his suit were governed by the Act of 18S9 or 
by that of 1871. The suit was not barred inasmuch m 

(A) Chiima Kesavaraja v. Vai- Bom. H. C, 260, 
delinga, I. L. R., 1 Mad., 843. (J) Eshan Chunder v. Monmo- 

• (t) Madvalu v. Bhagvanta, 9 hini, I. L. Br, i Cal, 683. 
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no question of title could be raised in it by reason of the Article 
decree in the former 8uit.(^' In Madras the suit to 
recover the office of Earnam has been held to fall within 
Clause 16y Section 1^ of the Act of 1859. Therefore^ 
'where the plaintiff asserted his right to the office and 
to the lands attached thereto^ alleging an ouster by tlie 
defendant, the suit was dismissed on its appearing that 
the ouster took place more than six yeara before the 
date of its institution. The right to the land being a 
secondaiy claim in the suit was necessarily affected by 
the bar which affected the claim for the office. (0 This 
decision has been followed in a recent case.M It is not 
considered to have been overruled by the Privy Council 
judgment in Fattehaangjfs case. W 

Article 125. 
For the suit answering to the description given in this Suit dur' 
article, twelve years running from "the date of the^^^^^ 
alienation" are alio wed. The plain tiff under such circum- ^ Muham- 

m a c wn fe* 

stances is not entitled to immediate possession, but only male by 
to a declaration that his reversionary rights are not affect- tkd to 
ed by the acts of the life- tenant. W On the latter'spowesrion 

OQ hdi' 

death, he is none the less entitled to recover possession death, to 
from the alienee, because more than twelve yeai*s have^t®*^' 
elapsed since the alienation.W dec^red 

Abticle 126. 
For suits coming under this article, the date }^ when the By Hindu 
alienee takes possession of the property,'' marks the start- ^toLha- 

ra to set 

(k) Chhaganlal v, Bapubhai, nath, I. L. R., 6 Bom^ 322. aside £a- 

I. L. R., 6 Bom., 68. (o) Prag Daa v, Bfari Kishen, therms ali- 

(/) Taiomirazu v. Pantixia, 6 I. L. R., 1 AIL, 603. RadhaMohanenation. 

Mad. H. 0., 301. v. Ram Das, 3 Beng., A. C, 362. 

(m) Yexkkataiubbaramaja v. Su- {p] Srkiatb Gfmgopadbya f. 

rayya, I. L. R., 2 Mad., 283. Mahesh Chandra, 4 Beng., F.B., 3. 

\n) Maharana Fattehsangji v. See above, pp. 90, 91, also Gya 

Dessai KaUianraiji, L. R., 1 1. A., Persadt;. Meet Naiain, I. L. R., 9 

34 ; for discussion on tills ease, Cal., 93r 
see Collector ol Thaxut v, Krishna- 
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^icle ing point. At that time, and not at the date of his father's 
death, his cause of action arises. (?) Under the Act of 1871, 
Article 125, the date of the alienation is made the starting 
point which might be less favourable to the plaintiff. 

The case of a *Mike suit by a Hindu governed by the 
law of the Dayabhaga," was provided for by Article 126 
of the Act of 1871, the time *' when the father dies" 
being made tlie starting point. Inasmuch as the son 
under the Dayabhaga does not possess the right of dis- 
puting his father's alienation of property, this article 
must apparently have been inserted by mistake, and it is 
not reproduced in the present Act.W 

Article 129. 
[^As to this article, see above, p, 53.] 

Article 131. 

To esta- A recurring right may be said to exist when a person 
periodi- is entitled either to do something or have something done 
curnng' ^^^ '^'^ periodically at intervals of time. Wlien the 
right. right is that of having payments made periodically, the 
obligation involved may be of an accessory character. In 
such case it ceases to be actionable on the principal obli- 
gation being extinguished. Thus, when the claim for 
the principal debt is barred, the right to the interest is 
lost. {See p. 50.) Or, the right to periodical payments 
not being accessory in this sense may spring from some 
relation such as that existing between members of a 
Hindu family or be created by contract or otherwise. 
For the case of maintenance full provision is made by 
Articles 128 & 129. A*suit to recover the an^ears of an 
annuity or other similar payments due under a contract 

(q) Aghori Ramasarg v. Coch- (r) Maync's Hindu Law, § 320. 

rane, 5 Beng., Appx. 14. 
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would be governed by Article 116 or Article 65, accord- Article 
ing as the contract was or was not in writing registered ; ^^^* 
or the right might be such as to bring the suit within 
Article 132. But, although the right to recover more 
than three years' arrears might be barred by Article 65, 
the general right to the annuity including the right to 
those yearji' arrears would not be affected by that article 
and must apparently be governed by Article 131, So 
with an annuity not created by contract but by will or 
otlierwise, although the question whether any arrears 
are recoverable may have to be decided by reference to 
Article 131, the question, what arrears can be recovered, 
may be decided by another article, viz.^ Article 120. If 
this view is correct, a person entitled to an annuity 
under a will, having a fresh right to payment accruing at 
the expiration of each year, could sue to recover six 
years' arrears provided that twelve years had not elapsed 
from the date when he was first refused payment. 
This refusal must like the denial of the right to which 
Article 129 refers, be something more than mere failure 
to pay, for a refusal implies that some demand had been 
made.W 

If the annuity is charged upon immoveable property, 
Article 132 is applicable and twelve years' arrears may 
be recovered. The explanation to that article extends 
its operation to haqqsy which may or may not be charged 
upon land. W 

Besides the right to pa3^ments of money, the right 
periodically to exercise some function or hold some office 
would come within the scope of the article. Instances 
of such rights, existing in connection with religious 
institutions, are common in this country. Thus, the 
right to worship an idol for one sixth of the year has 
been held to fall under this Article. A suit to establish 

(«) See p. 53. (f) See p. 62. 
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Article guch a light may be brought within twelve years of the 
time, when the plaintiff is refused enjoyment of the right; 
whereas for a suit relating to an exclusive right of 
worship only six years are allowed under Article 120. (^ 



Article 149, 

Suit by For any suit brought by or on behalf of the Secretary of 
of Stete7 State, in other words, for suits brought by or on behalf of 
Government,W the prolonged period of sixty years com- 
puted as in other cases is given. 

A person claiming under Government is equally affected 
by this provision, and therefore, if an auction purchaser 
at a sale for arrears of Government revenue sues to 
resume lakhiraj lands, he would have only so much of the 
twelve years' period allowed by Articles 121 or 130, as 
falls within sixty years counted from the time when the 
light to resume arose.H 

The same term of sixty years was fixed for suits 
brought by Government by the Bengal Regulation II of 
1805, and still held good under tlie Act of 1859; for by 
Section 17 it was enacted that *' the Act shall not 
extend to any public property or right, nor to any suits 
for the recovery of the public revenue, or for any public 
claim whatever, but such suits shall continue to be 
governed by the laws or rules of limitation now in 
force."(^) For Madras and Bombay there was no such 
express rule in force^ and so the question arises whether 
in those Presidencies Government was bound by the 
rules of limitation applicable to private individuals. The 

(u) Eshan Chunder v, Monmo- Ch. Div. 1, 8 App. Case, 619. 

hini, I. L. R., 4 Cal., 683. Gopee- {w) Koylaahbaahiny v, Gk)cool- 

kishen v. Thakoordass, I. L. E., 8 moni, I. L. K., 8 CaL, 230. 

Cal., 807, as to such suits under (x) As to the Bengal Regula- 

Act XIY of 1859, see Gkiur Mohan tions on the subject, see Maha Raja 

V. Madan, 6 Beng., 352. Dhuraj v. Bengal Government, 4 



{V) Section 416, Civ. Pro. Code. Moo. I, A,, 466, 
Kinlock v. Secretary of State, 15 
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question is now under the consideration of the High Artiolt 
Oouit of Madras. On the one hand it might be said that 
the Company could not any more than the Crowa be 
bound by a general Statute, that the reasons for the 
* nullum tempus* rule applied equally to one as to the 
other.(y) On the other hand it would appear that the 
Regulation II of 1802 (iladras), corresponding to Regu- 
lation III of 1793 (Bengal), was intended to govern all 
suits, whether between natives or instituted by officers of 
Governmeiit,W and it might be questioned whether the 
j)osition of the Company justified the application to it of 
rules of interpretation prevailing in fuvorof the Crown. W 



(y) 2 Steph. Comm., 493, 509. 
Ex, parte Postmaster Genl., 10 Ch. 
D., 655 ; as to Crown debts, The 
Secretary of State v. Bombay Land- 
ing Co., 6 Bom., 0. C. J., 23, Go- 
vernment of Bombay v. Haribhai, 
12 Bom., 285, 



(z) Habarajah Dhuraj v. Ben- 
gal GoyermAenty 4 Moo. I. A., 
603. 

{a) Gibson v. East India Co., 
6 Bing., N. C, 602. Secretary of 
State V. Kamache« Boye, 7 Moo. 
I. A., 476. 
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CHAPTEK IV. 

Part I. — Befobe it has begun to operate— 

1. By disabilitt cm" pi^aintipp, l^cra. VII, VIII, IX. 

2. By death op either party, Sect, XVII, 

3. By pbaud on plaintspp, Sect. XVIII. 

Part II. — Apter it has begun to operate — 

1. By debtor administering to creditor's estate. Sect. IX. 

2, By dependant's absence from India, Sect. XIII. 

a. By plaintiff procbbmng in Court having no JURigoicnoir, 
Sect. XIV. 

limitation may be said to be suspended, when something 
occurs at the time when otherwise it would begin to 
operate,which has the effect of preventing it from operat- 
ing, or when, after limitation has begun to operate, some* 
thing occurs to cause its- operation to cease for a while. 



PART I. 



1. In the first mentioned way limitation is suspended ; 
firstly, by the disability of the plaintiff ; secondly, by the 
fact of eithw party dying before the accrual of the right 
of action and no person then having been constituted 
legal representative of the deceased ; thirdly, by the fact 
of fraud having been practised on the plaintiff by the 
defendant, whereby the plaintiff has been kept from the 
knowledge of his right or from the knowledge of a docu- 
ment necessary to estaUish it. 
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Sections VII, VIII, IX. 

1. If the person, in whose favor the action accrues, is at Suspen- 
the time a minor or insane or an idiot, the time during SsibUitr 
which he remains under such a disability is not counted olpUin- 
against him ; but such a disability subsequently occurring 
does not cause an interruption of a period which has once 
begun to run. The section only gives a starting point 
from which in the first instance time is to run. A Hindu 
governed by the Mitakshara, suing to recover property sold 
by his father at any time during his minority, is in time if 
he institutes his suit within three years of attaining his 
majority. («) The plaintiff suing in 1875, within three years 
of attaining his majority, sought to set aside an alienation 
made by his adoptive mother in 1847 during the life-time 
of her natural son who died before attaining his majority. 
As no cause of action accrued to the natural son and the 
plaintiff sued within the three years, it was held that, 
whether the alienation was regarded as made by the 
mother as guardian for her natural son or as a Hindu 
widow, the suit was not barred. (*) On the other hand, if 
the cause of action has accrued in the life-time of one 
through whom the plaintiff derives title, the latter is 
not entitled to claim the benefit of the section. Time 
which once begins to run against the father in respect of 
his action on a bond made in his favor continues to run 
against the son notwithstanding his minority. (^) And, if 
instead of an alienation by a guardian which is only 
voidable by the ward on his attaining majority, there has 
been dispossession of the guardian, it would seem that 
time would run from the date of it. And so it is where 

(a) Ramphul Singh v. Deg {^ Vira PUlay v. Muruga Mut- 

Narain" Singh, I. L. R., 8 Cal., 617. tayan, 2 Mad. H. C, 340. Moha- 

{b) Prosonna Nath Boy v. Also- bat All t'. All Mohamed, 3 Beng. 

lonessa, I. L. B., 4 Gal., 52a. App., 80. 
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Section, a Hindu widow has been dispcwsessed. The person entitled 
^^^' to take after her death must sue within twelve years of 
her dispossession, not within twelve years of her death. (^ 

Inasmuch as time does not run during the minority of 
the individual affected, a minor suing by his guardian 
is not affected by limitation; for it is he and not the 
guardian that is the party to the 8uit.('^) Where the 
plaintiff 's guardian put in a petition under Section 246 of 
Act Yin of 1859 objecting to an attachment, and, that 
petition having being dismissed, the plaintiff more than 
a year after the order of dismissal brought a suit, it was 
held that the suit was not barred, the disability of the 
plaintiff having caused a suspension under Section 11 of 
Act XIV of 1859.(/) But the plaintiff 's minority would 
not help him if at the time of the cause of action accruing 
some other person was in existence who could have sued. 
In a recent Madras case, it was held that a minor under the 
Court of "Wards suing for ejectment and for arrears of 
rent was entitled to three years' arrears only. W The 
decision seems very questionable. 
Beet. vn. The corresponding section of the English Statute (3 & 4 
P*^* "Will. IV, Cap. 27, Sec. 16), though not expressly providing 
Spccesrire for a case of successive disabilities, has receiveil a construe- 
ties. " tion in accordance with the t^ms of the second paragraph 
of the section. In a case, where the plaintiff was first 
disabled by infancy and subsequently by marriage, it was 
said " the party nevOT at any time being free from disa- 
bility, the disability though due to different causes must be 
looked upon as one continued thing," and " the intention 
was to give an extended time to the person entitled so long 

(d) Gfobind Coomarv. H. Chttn- Cal., 226^. L. R., SI. A., 7. Anan- 

der, 7W.R., 134. Saroda Soondury tharama v, Karuppanan, I, L. R., 

Doseee v, Doyamoyee, I. L. R., 4 Mad., 119. MdnMohun v. Gunga 

6 Cal., 938. See above, p. 91. Soondery, I. L. R., 9 Cal., 181. 

ie) Khodabux v. Bndree Narain (g) Q. Venkataramaiya v. K. 

Singh, I. L. R., 7 Cal., 137. Strinivasa Row, I. L. R., 6 Mad., 



(/) M. Phoolbas KoonwiiT v. (unpublished.)^ 
L. Jogeshur Sahoy, I. I*. R., 1 
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as he remained under disability. If no break occurs but Section 
the causes of disalriKty overlap, he does so continuously 
remain under disability though there naay be more causes 
than one/'W 

If a person, in whose favor a cause of action has accru- Ztd para, 
ed, be under a disability which continues up to his death, 
time nms against his representative from that date, tmless Represent 
he also happens to be under a disabiKty, as if the cause of disabled 
action had then accrued ; but the period so given is never P^"^- 
to exceed three years. From the terms of the section it is 
dear that an exemption in favor of disaWed persons and 
their- representatives personally is intended. A purchaser 
from a minor, therefore, or the representatives of one who 
before his death attained his majority, cannot take advan- 
tage of it. It has been held that the purchaser oi a 
minor's claim for an dlephant and for damages for 
wrongful detention of it could not bring himself within 
the provision of Section YII of the Act of 1871, and that 
therefore the ordinary rule of limitation would apply. (») 
It is to be noted that time is made to run immediately 
from the death of the disabled person and therefore no 
time is allowed for taking out administration. Suits to 
enforce rights of pre-emption are excepted from the opera- 
tion of Section VII, the exception being suggested by a 
recent decision. ( J) , 

By Section YIH provision is made for the case of Joint- Section 

creditors or joint claimants one or more of whom may be pig^biiity 

under disability. If there is one that can ffive a valid ?*.<>^® 

*^ , , ° 3omt-cre» 

discharge of the debt or claim, time wiH run against all ; ditor. 
but otherwise it will not run against any. Thus^ where 
ihoney was lent by the manager of a Hindtt family of 
which the plaintiff, at the time a minor, was a member, 
he suing after he had attained his majority was not 

(A) Borrows v. Ellison, L. R,, 6 Ally, l&Beng., 357. 
Ex., 128. {jS Raja Ram v, Bansi, I. L. R„ 

(t) Mahomed Arsad v. Yakoob 1 AH, 207. See aboye, p. 83. 
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allowed the benefit of the section, because there were other 
members of the family who could in the interval have 
given a valid discharge for the debt. W 



SECTION XVII. 
Suspen- 2. Where the person, who should have instituted a suit or 
d^h of against whom it should have been instituted, dies before 
^®^ its institution, no time is allowed in order that some person 
may be constituted the proper legal representative of the 
deceased ; but, if before a right of action has accrued 
either party dies, time does not run against the action 
when it does accrue, until there be a legal represen- 
' tative of the deceased who is capable of suing or being 
sued. Where an action was brought by an administrator 
against the acceptors of bills of exchange, payable to the 
intestate and accepted after his death but before the grant 
of letters of administration, it was held that the Statute 
ran only from the grant of the letters : and similarly 
where an administrator brought an action for money had 
and received to his use by the defendant, who had received 
the intestate's money after his death, it was held that 
although the action was brought more than six years 
after the receipt of the money the Statute was no bar.CO 
In a Calcutta case it was held that the right of th^ 
employer of an agent to have an account rendered by 
his representative on his death was a new and distinct 
right accruing on the agent's death and therefore protected 
by Section XVII. N The section would also apply to the 
case of an administrator suing on a policy effected On the 
life of the intestate or to any case where, something having 
been contracted to be done on the happening of an un- 
certain future event, the party, in whose favor the promise 

* 

(Ar) Sorju Prasad v, Khwabish Ali, 1 7Sa. 
I. L. B. , 4 AU., 512. (m) Lawless v. Calcntta Landings 

(0 WiUiam (m Execatm, p. Co., I. L. B., 7 CaL, 627. 
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was made, died before the happening of the event. Ii^Section 
fiueh case if, when the event did happen and the obligation ^^^^* 
thus became complete, there was no person representing 
the deceased and capable of bringing an action, limitation 
would be suspended in order that the want, might be 
supplied. . 

The section can have no application when at the moment 
of the death a known legal representative exists as when 
an executor has been appointed, for his right vests in 
him immediately by force of the will and he may sue 
although he has not proved the will.(w) 

Section XVIII. 

3. In order that a person should be entitled to the benefit Suspen- 

of this section, it must appear that he has "by means offj^^d^ 

fraud been kept from the knowledpre" of the riffht or title in Practised 
^ o o on plain* 

respect of which he sues or that a " document necessary to tiff, 
establish such right has been fraudulently concealed from 
him." 

Good faith on the part of the defendant is not 
required in order that he may avail himself of the plea of 
limitation. An action brought after the expiration of 
<the prescribed time is barred none the less, because the 
defendant was conscious that his possession was unlawful ;{«0 
nor, generally, is it material that the plaintiff was till 
recently ignorant of his right, tp) 

The person who relies on Section XVIII must show Meanings 

that he has by fraud been kept from the knowledge of his ceakd^" 

fraud.' 

in) Darby and Bos., 31. Bejoy Chiinder v. K. Prosonno, I. 

(o) ** The Law of limitation in L. R., 4 Cal., 331. Eama Ran v. 
this country being express, dis- Raja Ran, 2 Mad. H. C, 114. 
honesty in obtaining possession wiU Peddamuthalaty v, N. Timma 
not prevent the possessor from Reddy, 2 Mad. H. C, 270. 
availing himself of the provisions (p) Dawkins v, Peurhyn, 6 Ch. 

df that law." Poresh Narrain Div., p. 324. See above, p. 47. For 
Roy V. Watson, 5 W. R., 283 ; exceptions see Articles 90—92, 94 
see remarks oi Marksby", J. in — 96.' 
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Section right ; in other words, he must show that he lias been th€i 
XVIII . 

victim of what the English Statute terms ' concealed fraud.' 

Kindersley, V. C. speaking of this term says, " it does 
not mean the case of a party entering wrongfully into 
possession : it means a ease of designed fraud, by which a 
party knowing to whom the right belongs conceals the 
circumstances giving that right and by means of such 
concealment enables himself to enter and hold."(^) The 
fraud must therefore be actual and not what is called 
constructive, and it must be active, not mere with- 
holding of information which the person withholding is not 
bound to give.(^) In Vane v. Vane the concealed fraud 
consisted in inducing a person by a deception practised 
on him from his earliest youth to beUeve that he was only 
a younger son, whereas he was in fact the elder son, and 
so keeping him in ignorance of his birth-right and prevent- 
ing him from claiming it.(«) 

It shoidd be noted that the English Statute to which 
reference has been made requires on the part of the person 
suing reasonable diligence in the discovery of the fraud 
alleged. (<) There is no such requirement in Section 
XVIII of the Act or in Articles 90, 91, 92, 94, 95 and 96, 
Subject -to this reservation the cases on the Statute illustrate 
t}ie application of the section. So also do those caseSi 
in which although the 26th section of the Statute is not 

(q) Petre v. Petre, 1 Drew., 397, been first known or discovered 

see also Cketham v, Hoare, L. B., provided that nothing in this clause 

9 Eq. , 571. contained shaU enable any owner of 

(r) See Contract Act, Sec. 17. lands or rents to have a suit in 

(s) L. R., 8 Ch., 383. equity for the recovery of such 

{t) The section of the English lands or rents, or for setting aside 

Statute is as foUows : — That in any conveyance of such lands or 

every case of a concealed fraud, the rents, on account of fraud, against 

right of any person to bring a suit any bond fide purchaser for valu- 

in equity for the recovery of any able consideration who has not 

land or rent of which he, or any assisted in the commission 61 such 

person through whom he claims, fraud, and who at the time that 

may have been deprived by such he made the purchase did not know 

fraud, shall be deemed to have first and had no reason to believe that 

accruedat, and not before, the time any such fraud had been com* 

at which such fraud shall or with mitted. 



reasonable diligence might have 
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a{>plicable, the Courts of Equity have prevented defendants Section 
from taldi^ advantage of the Statute, because by their 
fraud the esdstenee of the cause of action has been conceal- 
ed from the plaintiff. The Courts have done so on the 
equitable principle^ which is applied equally in other cases, 
vk,y tiiat a perty shall not be permitted to take advantage 
of his own wrong ; and now, tJiat all remedies legal and 
equitable aa?e administered by one and the same Court, 
relief is given in that Court to a defrauded plaintiff on the 
principle formerly recognised by the Courts of Equity. («*) 
In a Court of common law before the Judicature Act and 
now when ihe claim is one which a Court of Equity could 
not have entertained, the plea of limitation cannot, it seems, 
be met by averring fraudulent concealment practised by 
the debt(^ on the er©ditor.(«') 

As to the second branch of the section, " where any Fraudulent 
document necessary to establish such right has been^g^^^i 
fraudulently concealed frcmi him (the plaintiff)" timej^^^sary 
begins to run " when he first had the means of producing 
or compelling its production." A man cannot be said to 
have the means of producing a document unless he has 
knowledge of its existaice ; but on the other hand a man 
may know of the existence of a document and yet have no 
means of producing it or compelling its production. 

The document concealed and discovered must be a 
necessary one, as for instance a will or a codicil and not 
merely one which is only useful in evidence. («^) 

The following curious case arose on the corresponding 
section of the Act of 1859, (Section 9.) The plaintiffs 
who were merchants in Calcutta sued the French Consul 
there for defamation. The defamation complained of was 

(«) Gribb« V. Guild, 9 Q. B. D. (w) Mungamum A. Lakshmina- 

69. rasu v. S. R. Y. Ankinid Bahadur, 7 

(f?) Darby and Bos., 25, see Mad.H.C, 22. Chatham v. Iloare, 

GibbB V. Guild. L. R., 9 Eq., Wl. 
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Section contained in letters written by the defendant to the Minis- 
^^^^* ter of Marine in France. The plaintiff, having heard that 
reports injurious to him had so been forwarded, applied 
to the defendant for copies of the letters. The latter, 
however, refused to give them, alleging official reasons. 
Eventually after a considerable delay the plaintiffs suc- 
ceeded in procuring copies from the French Minister and 
instituted their suit within a year of having so procured 
copies, but long after the expiration of a year from the 
time of the original publication of the letters. Phear, J., 
held that the 9th section did not apply to the case. The 
first part of the section did not apply because the plaintiffs 
certainly knew at an early period that they had been 
defamed by the defendant. Their difficulty was to ascer- 
tain the precise character of the defamation. As to the 
second peurt of the section, in the first place he doubted, 
whether the words " document necessary for establishing 
such right of action" were intended to embrace more than 
such documents as are essential to establish the civil right 
alleged to have been infringed, and he thought that they 
hardly seemed to extend to evidence of the breach ; and 
secondly, he was unable to say that the defendant had 
fraudulently concealed his letters from the plaintiff. He 
suggested that the conduct of the defendant might have 
been held fraudulent, if it had been shown that the con- 
cealment had been effected with the direct purpose of 
throwing the plaintiff over the period of limitation pre- 
scribed by the Act and so of depriving him of his right of 
suit. (^) 

Against III Order that Section XVIII should apply, it is further 

2^* necessary that the suit should be " (a) against the person 

xviii guilty of the fraud or accessory thereto, or (b) against any 

person claiming through him otherwise than in good faith 

and for a valuable consideration." It must on the one 

(x) Robert v. Lombard, I Ind. Jur., N. S., 192. 
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hand be the plaintiff or Boine one through whom he claims 8^^ 
on whom the fraud has been practised; while on the other 
hand, it must be the defendant or some one from whom he 
derives his liability who has been guilty of the fraud, (y) 
The question what is a purchaser in good faith may be 
illustrated by reference to the cases decided on Section X 
of the Act of 1871y and the corresponding provision of the 
Act of 1859. The question is one of fact, " notice of facts 
from which the infirmity of the vendor's title might be 
inferred being evidence more or less cogent of mala fides^ 
but not in itself mala fides J* {^) A purchase may, there- 
fore, be made in good faith, notwithstanding that the pur- 
chaser has notice of some equity or trust to which the 
property is subject. (^) ' Notice' is defined in the Transfer 
of Property Act, Section 3. There too absence of notice 
and good faith are not used as equivalent terms, for in 
Section 43 both terms are used together. 

{v) Ramdoyal Khan v, Ajoo- (a) Manikkl Atmaram v. M. 

dhia, I. L.R., 2Cal., 1. Dinsha Coachman, I. L. R., 1 

{z) Sitha Ummal v, Rnnga- Bom., 269. See cases cited above, 

sami Iyengar, 6 Mad. H. C, 390. p. 81. 
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PART II. 



Sections IX, XIII, XIV, XV, XVI. 

In the following cases limitation is suspended after the 
accrual of the action, and the defendant is prevented fron;i 
counting in his favor continuously the time which has 
begun to run; firstly, where the debtor has been adminis- 
tering the estate of his deceased creditor ; secondly, where 
the defendant has been absent from British India ; thirdly, 
where the plaintiff has been prosecuting proceedings in a 
Court which has no jurisdiction or where proceedings 
instituted have been stayed under Section 20 of the Civil 
Procedure Code ; fourthly, where the institution of the suit 
has been stayed by injunction ; fifthly, where there have 
been proceedings by a judgment-debtor to set aside the 
execution sale of property, which the purchaser is seeking 
to recover. 

Section IX, Proviso. 

Proviso to 1 . The first case is provided for by the proviso to Section 
** where IX whereby limitation is suspended while the debtor 
Ss be^ holding letters of administration is administering the estate 
to run, no of his deceased creditorC*) The fact that the person, who 
quentdis- should pay the debt, becomes by act of law the person to 
abiHty or 'vvhom it should be paid, does not extinguish the debt, but 
to sue merely suspends the remedy ; and the Act provides that 
stops it. ' d^iring g^ch suspension limitation also shall be suspended. 

The time, during which proceedings so become impossible, 

is to be excluded from calculation. (^) 

(b) The position of this provi- III. The term ' sns^nd' is not 

sion seems hardly consistent with used in any other section, 

the method of the Act. It would {c) See Seagram v. Knight, 

flnda fitter place among the sections L. K., 2 Ch., 628. 
relating to ezclusioii of time in Part 
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SECTION XIII. 

8. The aecoikd ease is that provided for by Section XIH Sutpen- 
whereby the defendant is precluded from counting in his ^^. 
faTOr my time during which he has been absent from ant's ab- 
Brit^ India. It need net be shown that he was abfi^ent from Bri- 
frfj the moment when the cause of action accrued, for the ^^^^^^*- 
section does m)t give only a starting point for limitation, as 
for inatttnoe does Sectlcax VII. But it gives the plain- 
tiff the benefit of adding to the c^nlinary period the time 
dnring whidli tjie defendant may have been absent since 
the ao(^uid of the cause of action, whenever that absence 
w»j hd^ve hem. Whatever may be intended by the term 
'i3i^a]^ty to B^' used in Section IX, it seems clear that 
that section cannot be intended to limit the operation of 
Section XIII. If the one section were intended to be read 
with the other, it would apparently follow that it diould 
also be read with other fidmilar sections in Part III, for in- 
stance, Sections XV imd XVI. Fcmt the term * inability to 
ftue' mi^ as well be applied to one who is prevented from 
suing by an injunetimi as to one who oannot proceed in 
eonsequenoe of the defendant's absence. The Allahabad 
High Co^ has acted in accordance with the view here 
stated, ref^fence being made in the judgment particulajrly 
to the omission of the proviso whieh qualified the cortes* 
ponding section of the Act of 1871. W In Bombay on the 
other hand it has been held that Section XIII must be read 
with Section IX, and that therefore absence of the defend- 
ant beginning subsequently to the cuK^mal of the cause of 
action cannot avail the plaintiff. (<^) 

M^ce touebing at a port has been held not to be a return 
within the meaning of the English section ; but, when the 



A". 



Beake v, Davis, I. L« B«, 4 {e) Narronji v, Magpnimm, I. L. 
630. B., 6 Bom.» 103. 
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defendant has returned, time begins to run in his favor 
although the plaintiff may not be aware of his retum.(/) 

Both par« It is no objection to the plaintiff's claim to exclude the 
be^at^t^^^^^^^fi^ which the defendant has been absent, that 
together. ]yQj}^ parties have, for more than the statutory period after 
the accrual of the cause of action, been resident in the same 
place, where there were Courts having jurisdiction over the 
matter. In Williams v. Jones the contract was made in 
India, and the defendant remained there for six years with- 
out being sued. Afterwards on his being sued in England 
it was held, that, assuming the English Statutes of limi- 
tation to have been adopted by the Supreme Court of 
Calcutta, the remedy in England was not barred, because 
' those Statutes do not exting^sh the right and expressly 

save the remedy in the event of the defendant's absence 
from the jurisdiction. (^) 

Section XIII makes no reference to the case of 
several defendants one of whom only has been absent 
from British territory during the currency of the period 
of limitation. The question arises whether in such a case 
the section suspends limitation as against all the joint 
debtors, or only against the one who has been abroad. In 
England before the passing of 19 and 20 Vict., Cap. 98, the 
absence abroad of one joint debtor made time cease to run 
with regard to all, just as an acknowledgment by one joint 
debtor would in the absence of provision to the contrary 
operate to revive the action against all the debtors. Now, 
by that Statute it is provided that time shall notwith- 
standing the absence abroad of one debtor continue to run 
in favor of those who are not beyond the seas. From the 
language used it would appear that the section was 
intended to affect only the defendant who had been absent, 

(/) Gregory r. HurriU, 6 B. & (ff) WiUiami v, Jones, 13 East, 
C, 341. Mahomed v. Musee-ood- 439. 
deen, 2 N. W. P., 173. 



Digitized by VjOOQTC 



PROOBtoINO IN WRON& COURT. l43 

and that it could not be^ used against others who might be Section 
sued as jointly liable with him. If this be so, however, it 
might have been expected that some provision would have 
been made, as in the English Statute, to save the creditor 
who has sued one of two joint debtors from the general 
rule that precludes him from suing the other on his return 
from abroad. This general rule having been followed 
here, the result would be that a creditor who has sued the 
debtor that remains at home derives no benefit from the 
Bection.W 

If the debtor died abroad during or after the expiration 
of the statutory period, the creditor, though entitled to 
exclude from the calculation the whole time up to the date 
of his death during which he was so absent, would not be 
entitled to the benefit of Section XVll. Time would not 
be allowed him, as it is according to English law, for the 
appointmait of an administrator. 



Section XTV. 

3. A third mode of suspension is embodied in Section Suspen- 
XIV, whereby in computing the period of limitation is pSSbi^ 
excluded " the time during which the plaintiff has been proceed- 
prosecuting with due diligence another civil proceeding Court ha- 
whethOT in a Court of first instance, or in a Court of appeal J^^^ 
against the defendant,. . . .where the proceeding is founded tion. 
upon the same cause of action, and is prosecuted in good 
faith in a Court which, from defect of jurisdiction, or other 
cause of alike nature, is unable to entertain it." There 
must be an identity as well between the parties in the 
former proceeding and in that to which the section is to be 
applied, as between the causes of action in the two proceed- 
ings ; and the same questions may arise on these points as 

(A) Hemendro Gooxnar Mullick v. Rajendro LaU, I. L. B., 3 Cal., 353, 
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^^on arise in respect of re^ judicata. Where in oae {>ioo^ediag 
the obligatkm sued on is joint, while in tiie other it is 
several, the section is inapplicable, becaose there is no 
identity of causes of action. (0 A plaintifE, who sues i(X 
enhancement of rent for a specified year and afterwards, 
that suit being dismissed, sues for the arrears of tent due 
for that same year, is not entitled in comJ)uting the period 
applicable to the latter suit to deduct the time spent 
in the previous litigation, (i) It seems doubtful whether 
a creditor who has pleaded a debt due to himsdf by way 
of set-off can be said to have prosecuted a claim for that 
debt within the meaning of the section.C^*^ 

Section The words ^plaintiff' and 'defendant' iaelude those 
^^' through whom they claim ; and it has be^ held imj!nate(riel 
that the position of the parties is revi^ised, the patty who 
is plaintiff in the suit in question having as defcoodant 
urged the same claim in the suit whieh has proved 
abortive.(0 

There must have been due diligence and good faith 
on the plaintiff's part in the prosecution of the previous 
proceeding. It has been held, that failure on his part 
to produce the Collector's certificate required by the 
Pensions' Act, XXIII of 1871, does not by itself consti- 
tute such a want of diligence as to disentitle the party to 
the benefit of Section XIY.M " Whether a suit was 
pursued bond fide and with diligence, must in almost every 
case be more or less a question of degree, and the same 
course of action which on the paxt of a plaintiff^ in Bombay 
within reach of skilled advice, would indicate bad faith or 

(i) McHnris v. Qunnasami, 7 tinguished. See above, p. 51. 
Mad. H. C, 242. (%) G. D. Mullappa v. Ananflia 

0) BrojendjfoGooBftarRoyi^.R. Pad!naxuibay3ra, Mad. L. R., 829l 
ChimderRay,!. L. R., 3,Cal.,791. (/) Maharajah J. Bunwaree v. 

Huro Proahad Roy v. Gopartd Doss, D. Dyal Chaterjee, 1 1^. ti,, 8tO. 
ib., 817, in P. C, L. R., 6 I. A., (m) PutaUMeheti v. Tulja, I. L. 

82. Rani Sumomoyi r. Sooshee R., 3 Bom., 223. 



Mokhee, 12 Moo., I. A., 244, die- 
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want of diligenoe, might be consistent with good faith and 
diligence in a Mufassal coinmunity/'(") 

The Court in which the prior proceeding is prosecuted 
must " from defect of jurisdiction or other cause of a like 
nature," be imable to entertain it. There is no suspension 
on account of a proceeding which has resulted in a judicial 
determination of the question involved. (^) The suspension 
takes place none the less, because, when the second suit is 
instituted, the f^oceeding whidi has been instituted in a 
Court having no jurisdiction has not been actually disposed 
ot(p) It was held in a case governed by the present Act 
that a plaintiff, who had failed in a former suit owing to 
misjoinder of parties^ was not entitled to the benefit of the 
seotiiOB. It was iwt from ^ defect of jurisdiction or other 
oauae of . a like nature," tiiat the Cotort was unable to 
entertain his suit.(9> 

On the corresponding section of the Act of 1859, which 
was less strictly worded, it was held that, wherever the 
success of the proceedings had been prevented by causes not 
arising from laches on plaintiff's part, in other words, by 
accidental circumstances beyond his control, the section 
applied ;(^') and it was suggested that the fact of plaintiff 
being unable to effect service of summons on defendant 
and thus prosecute his suit would bring the case within 
the section(«) 

(fi) Shdth Eahaiidas v, Dadia- Pillay, 6 Mad. H. C, 45. 

bhai, I. L. B. 3 Bom., 182. Obhoy {g) Ram SuWiag Das v. Gobind 

C3hum Nundi v. Kritarthamoyi, I. Prasad, I. L. R., 2 All., 623. 

L. R., 7 CaJ., 284. See also Hira (r) Luchman Fershad f. Nimhoo 

Lallf?. BadriDass, I. L. R., 2 All., Persbad, 17 W. R., 266. Rama- 

792. kristna v. D. Laksbmidevamma, 1 

(o) Nund Doolall Sirkar v. Mad. H. C, 320. 

Dwarkanath Biswas, 2 W. R., 9. («) Karnwan Chetty v. Veriyal, 

(p) Morris r. Sapamtbeetba 4 Mad. H. 0., 1. 
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CHAPTER V. 

Interruption by acknowlbdoment, Section xix. , 
Interruption by payment, Section xx. 
Section xix & xx. 
Section xxi. 

An interruption of limitation may be said to take place, 
when something occurs to make the time already passed 
as if it had never passed. If, while time is still running 
in respect of an action, an acknowledgment of the right 
involved be made in writing and signed, or if, in the case 
of debts and legacies, interest or part of the principal be 
paid, then the daimant or creditor has a fresh period of 
limitation computed from the date of such acknowledgment 
or payment. 

Section XIX. 

This section referring to all suits in respect of any pro- 
perty or right makes an acknowledgment of liability in 
respect of such property or right, when complying with 
certain requirements, give the person entitled a fresh 
starting point from which time is to be computed. 

Acknow- The first requirement is that the acknowledgment shall 

^^^^^ have been made before the expiration of the prescribed 

made. period, that is, the period prescribed by the existing Aot.(«) 

It matters not otherwise when the admission is made, 

la) Luvar Chunilal v. L. Tri- Mohesh Lai v, Busunt Eumaree, I. 
bhovan, I. L. R., 6 Bom., 688. L. R., 6 Cal., 340. 
See also as to Act which applies. 
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not even, it appears, that it is made after action brought. (^) Section 
But an admission of a debt, made when it is already time- ^^^* 
barred, is wholly inoperative under the section. 

Section 4 of the Act of 1859, which corresponds to 
Section XIX of the present Act, did not expressly exclude 
admissions made after the expiration of the period, and 
so under that Act the question, wheth^ such admission 
availed, remained open.(^) Under the English Statute 
relating to simple debts it is considered that, as the debt is 
not extinguished by the Statute, an acknowledgment when- 
ever made is operative.^ On the Statute, 3 & 4, Will. 
rV, Cap. 27 with regard to the section relating to suits for 
redemption and that relating to suits to recover money 
charged upon land and legacies, from which sections the 
language of Section 1, Clause 15, of the Act of 1859 would 
seem to have been adopted, it appears to be an open 
question whether the acknowledgment must have been 
made before the expiration of the period of limitation. (^) 
That question was decided by the Madras High Court, 
dealing with a case under Section 1, Clause 15, in the 
afiBrmative.(/) 

A barred debt can, however, be renewed under Section 
25, Clause 3, of the Contract Act by a promise in writing 
which without any fresh consideration creates a new and 
valid obligation.^ For instance, a promissory note 
given for the amount of a debt which is barred by limit- 
tation raises a fresh cause of action. (^) When a new 

(&) Narraina Tantri t;. Ukkoma, 6 Mad. H. C, 138. Mukkam v, 

6 Mad. H. C, 267. Young v. Manan, I. L. R, 5 Mad., 182. 

Mangalapillay, 3 ib,y 308. Nija- Contra Daia Cliand r. Sarfraz Ali, 

mndin v, Mahammadali, 4 ih., 385. (2) I. L. R., 1 AH., 425. 

{e) Yasudavan v. C. Mussa {g) Heera LaU Mooldiopadhya v, 

Kutti, 6 Mad. H. C, 138. Dhunput Singh, I. L. R., 4 Cal., 

(d) Darby & Bos., 54. 500. Ramji v, Dharma, I. L. R., 6 

(e) Darby & Bos., 158 on the Bom., 683. 

words "in the meantime." Mark- (A) Rarfioji v. Abdul Karim, I. 

wick r. Hardingham, 15 Ch. D., L. R., 1 Bom., 590. . CSiatur Jagsi 

339. t^. Tulsi, I. L. R., 2 Bom., 230. 
{/) Yasudavan v, Ifussa Kutti, 
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14& INT»RI^U?TIPN OF LIMITATION. 

Section promise is t^hus given, it, and not the old debt, farokbes 
^^^- the measure of the promisee's right, and thftrefore if the 

promise is conditional he would have to show that the 

condition has been performed* (»^ 

Form of Secondly, the acknowledg^nent must be mad^ in writing 
ledgment. ^^^ signed, No specific form of acknowledgment is neces- 
sary either under the Act or under the English Statutes. 
AH that is required is, that an acknowledgmeut shail be 
given and, therefore, the Courts have allowed considerable 
latitude in the matter of form. It may be by letter, by 
deed or affidavit, by wjll, by a pjaint, or by written 
answer in a suit, or by the schedule filed by an insolvent 
deb tor. (i) 

To whom It is not required that the acknowledgment should be 
addressed, addressed to any particular person. In this respect the 
section resembles the 5th section of 3 & 4, William IV, 
Oap. 42, the Statute of Limitation relating to actions of 
covenant or debt upon any bond or other specialty. 
As under that Statute, so here under the Act, a mere 
acknowledgment is sufficient, (^) It not being necessary 
to establish a promise, as is required in cases coming 
under the Statute of James, an acknowledgment made to 
a stranger is equally valid with one made to the person 
entitled. It would thus seem that even a paper or memo- 
randum made by a person for his own private use must be 
treated as an acknowledgment, for instance* the private 
accounts which a mortgagee in possession may chopse to 
keep,(0 An acknowledgment of a sum due on accounts 
adjusted between plaintiff and defendant need not be made 
to the foiTuer ; he may take advantage of it so long as it 

(i) Chasemore v. Turner, L. R., H. 0., 267. Nar^anappa t?. Bhaa- 

10 QB., 500. V. Kittappa v. K. kar Parmaya, 7 Bom. A. C, 125. 

Somanna, 6 Mad. H. C, 51. Hirada Gopalnarain v. Huddomntty, 14 

Karibasappah. V. G. Muddappa, 6 Beng.,21. Madhusudan Chowdry 

Mad. H. C, 197. v. B. Chowdry, 6 Beng., 299. 

(j) A. Kristna Row v. H. Ha- Brown on Limitation, 668. 



chapa Sugapa, 2 Mad. H. 0., 307. [k) Darby & Bos., 107 

^arrainaTantritr. Ukkoma, 6 Mad. {t) Darby & Bos., 365. 
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remains m)poptjra4jctfi^ wd unexpl^jqed by tb^ 4^Wpi%H ^!^ 
Ip the mvm w*y it was h^d pn the Aot of I8a9 thi^tj 
aa ^chmwl^gnoent by a debtor or mortgagee need not 
be addressed t(> thi^ creditpr or raortgagor,W A dpc^'• 
laettt/ which ae evidenoe of e^oy transaction affecting the 
property to which it relates, vro^ld not be admissible in 
evidence unless registered, in i^one tlie )^ss admissible to 
prove an acknowledgment A<> An acknowledgment of 
a debt exceeding Ks. 20 must be stamped and is other- 
wise inadmissible in evidence^) 

The writing must be signed hy the party against whonn 
the property or right is claimed^ or by some person through 
whom he derives tUle or liability either personally or by 
an agent duly authorized vn this behalf* Whei^e the 
acknowledgment has been s^gn^ by the party himself, Against 
whether debtor or person in possession of Property ^j^v|g 
claimed by another^ it can be used as well against him as 
against his representatives, or those claiming through him. 
Apparently, it could not be used against one who had 
taken after, but not from the person who had signed it. 
For instance, an acknowledgment of a claim for money 
charged upon land, or of the claim of a mortgagee or of a 
mortgagor, made by a Hindu widow in possession of her 
husband's property during her life-time, would not appa- 
rently be effective against his heirs after her death. In 
a case governed by Section 5 of 3 & 4, William IV, Cap. 
42, the question arose whether an acknowledgment of a 
bond-debt by the devisee for life of the debtor took the 
bond out of the Statute as against a devisee in remainder. 
It was held upon the wording of the Statute tliafc the 
bond was kept alive against the successive devisees by 

{m) Laliee Sahoo t>. Koghoo- (o) NimdoKishowLallv. Musst. 

nundun Lull, I. L. K., 6 Cal. 447, Ramsookhee, I. L. R., 6 Cal., 216. 

{n) Nijamudin v. MahammadaU, Mahabir Prasad v, Dhuman Das, I 

4 Mad. H, C, 386. Narraina Tantri L. R., 3 All., 627. 

V, Ukkoma, 6 Mad. H. C, 267. (jp) Act I of 1S79, Schodi J. 
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1^0 INTBBKUPTION OP LIMITATION. 

Section such an acknowIe<]gment.(^) The material words of the 
6th section are ^^if any acknowledgment shall have been 
made by writing signed by the party liable by virtue of 
such indenture, it shall be lawful for the person entitled to 
such action to bryig his action for the money remaining 
unpaid and so acknowledged to be due within twenty 
j^ears of such acknowledgment." 

According to English law, an acknowledgment of a 
debt, made by a person incapable of contracting debts, 
cannot take the debt out of the Statute. But as an infant 
is capable of contracting a debt for necessaries, he is also 
capable of acknowledging such a debt.(^) Here, inasmuch 
as the acknowledgment is not required to evidence a 
promise, the same reason does not exist for holding that 
an acknowledgment made by a minor is ineffectual. 

Evidence Evidence is admissible to supply the date of an un- 
knowledg-<J*t^d acknowledgment. But^ contrary to.the ordinary 
ment. ^.yj^^ ^^,^^1 evidence is not admissible of the contents of an 
acknowledgment. If, therefore, it is lost'or destroyed, 
or for other reason cannot be produced, proof of it is 
impossible. («) A writing in order to satisfy the section 
must contain within itself an admission that the debt, is 
due, and oral evidence to add to its meaning is not admis- 
sible. There is no acknowledgment where a party admits 
the making of a ^promissory note, and at the same time 
repudiates liability in respect of it.(0 Nor does a state- 
ment that money will be due on the performance of certain 
conditions constitute an acknowledgment, for " an asser- 
tion that a sum of money will be payable on the accom- 
plishment of a condition, that is, on the happening of an 

ig) Roddam v. Morley 1 DeGez chapa Sugapa, 2 Mad. H C, 307. 

k Jones 1. 26 L. J. Ch., 438. (t) Narbadashankar v, Ragha- 

(r) Darby & Bos., 66. natha Ishwarji, 2 Bom. H. C, 330, 

(«) Lutchnmanan Chetty v, M. NandoKishore Lallv. M. Ramsoo- 

Iburaki Marakkayer, 6 Mad. H. C, khee Kooer, I. L. R., 5 CaL, 216, 

90. A. Eristna Bow r. H, Qa- 
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iJ^TJ^RRUPTION BY ACKNOWLEDGMENT. ISl 

event future and uncertain, is not an acknowledgment of Section 
a debt but the allegation of incidents out of which a 
debt may at some time arise/M«*) It is not necessary 
that an admission should, as is required under the 
Englisli Statute applicable to simple debts^ evidence a 
promise to pay the debt.(^) It follows that an admission 
may be accompanied by a refusal to pay and yet satisfy 
the section^ and also, as has been already observed that 
it need not be addressed to the creditor. 

The admission need not be of a debt presently payable. What is 
So of the corresponding section of the Act of 1859 it was ^know- 
said : '* The section requires in general language that ledgment. 
there should be an admission of a liability to pay on the 
part of the person making the acknowledgment, and 
there is nothing to show that an admission of liability 
to an existing ascertained future debt payable at a future 
day was intended to be excluded.*' M 

Again, according to the explanation, it is immaterial 
that the acknowledgment omits to specif}^ the exact 
nature of the right* It was held in cases coming under 
the Act of I869,W and was expressly provided in the Act 
of 1871, that an acknowledgment was not insufficient 
because it failed to state the exact amount of the debt. 
So, according to the English cases it is not necessary that 
the promise relied on should state a definite amount. ^^ 
The amount of the debt may be proved by other evi- 
dence at the trial. It has even been held that an 
acknowledgment that an account, the balance on which 
may be one way or the other, is pending, suffices. 
If a definite sum smaller than that claimed is named 

{u) Young V, Mangalapillay, 3 Muhammadali, 4 Mad. H. C, 385. 
Mad. H. 0., 311. (w) ib., 4 Mad. H. C, 391. 

Kv) Gupnkishen v. B. Chandra Op) Gupikishen v. B. Chandra 

Sirkar, 3 Beng. P. 0., 37. A. Sirkar, 3 Beng., P. C, 37. Harri- 

Krishia Kow v, H. Hachapa, 2 son t;. Hope, 9 Beng. App., 43. 
Mad. H.C., 307. Nijamuddin t;. {y) Darby &Bos., 60. 
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108 INTBRBUPT^N OF I/JMITAltOtJ. 

SectioB in (he ack^wledgmeiit) it would seem that tiiai sum 
Quly i9 taken out of the 3td>tuteu(^) 

What is In the same way, where the suit relates to property or 
acknow- ^"7 right other than a mere debt, the acknowledgment 
ledgment. ^^y be sufficient though it omits to specify the nature 
of the property or right, or avers that the time for 
enjoyment of it has not yefc come or is accompanied by 
a refusal to permit the claimant to enjoy it or is address- 
ed to a person other than the person entitled. Tire suffi- 
ciency of an acknowledgment has to be judged by the 
present law, while the right in respect of which it is put 
forward must be one subsisting at the time when the 
acknowledgment was made.W 

By tiie terms in which undear the Acts of 1859 and 
1871 effect was given to acknowledgments mfade by 
mortgagees, tl)e acknowledgment might be either o£ th6 
title of the mortgagor or of his right of redemption. 
Accordingly, under the Act of 1859 it was held that a 
written statement, wherein the defendants admitted en- 
joyment under a mortgage but denied the plaintiff's right 
to redeem, contained an acknowledgment sufficient to 
satisfy the requirements of Clause 16, Section 1. (*) An 
entry in the record-of-rights prepared by the Setlement 
Officer describing the defendants as mortgagees, but not 
giving the names of the mortgagors or tlie date of the 
mortgage, was held in accordance with English cases 
cited sufficient to constitute acknowledgment withiti the 
meaning of Article 148, Act IX of 1871. (^) 

In England the requirements of an acknowledgment 
relating to land or r^ents are stated in these t^erms : ** The 
acknowledgment in the case of land or of rent or of a 
charge thereon must be of the title of the claimant there- 

(z) Darby & Bos., 61. 6 Mad. H. C, 267. 

ia) Mohesh LaU v. Busunt Ku* {e) Daia CShand v, Sarfifaz, (1) I. 

maree, I. L. R., 6 Cal., 340. L. R., 1 AU., 117. 
{b) Nanaina Tantii v» Ukkoma, 
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INTiKRtWlOiJ BY PAYMENT. 155 

to, that is, of i^ni€( ^a:rticftrtar person or atiothei^ ; and mirsfc 
cohtaiti gbm^tbing mote thati a tnere statement of fact or 
of a |)afi(t transaction, and if given tinder or as in contefia- 
pfetioti of a bargain which is not concluded, the bargain 
must be final. The acknowfedgcdient of a titte to land or 
. rent or to any charge thereon must also be of a present 
existing title and not of a title which has been extinguish- 
ed by the lapse of the period of limitation, and should 
contain either expresdy or by necessary inference a re- 
ference to the claim to which it relates. "(^ 



Section XX. 

The otbehr mode of int^fitaptihg limitation, confined to Effect of 
debts afid l^gaicies only, is by payment of interest ot of ^^^^^^^ 
piArt of the principal b€ifoi*e the expiration of the prescribed or part 
period. The paj'mefnt Of interest on a dc^bt or legacy, ^^i^d- 
or the payn/ieiit of part of the priticJpal of a debt, when P*^* 
itiftde by tlve person liable or his agent duly authorized in 
that behalf, gives the creditor or legatee a new period 
conJputed ftotn the date of the payment. 

The interest must be paid as such. Payments there- 
fore by a debtor to his creditor made from time to time 
in reduction of the general balance of account, and not 
appropriated in satisfaction of interest, do not satisfy the 
section. (e) Money paid by way of rent under an agree- 
lAent between the plaintifiE usufructuary mortgagee and 
the defendant mortgagor, cannot be deemed to have been 
paid as interest oh the mortgage debt owed by the 
defendant to the plaintiff so as to save the suit brought 
by the latter to i*eCover that debt from limitation, unless 
perhaps payment of rent t^s be6h agi eed on as a provision 
for interest on the debt. So it was held in a case coming 



{d) Brown on Limitation, 659. I. L. B.*, 3 Bom., 198. 
(e) Hanmantmal v. Bambabai, 
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154 INTERRUPTION OJF LIMITATION. 

under ibe Act of 1871 ; but under the present law it 
might be otherwise, if it be held that payment of rent by 
the mortgagor constitutes such a receipt of produce in 
virtue of a usufructuary mortgage as is to be deemed 
equivalent to a payment of interest.(/) 

Part-payment of the principal of a debt avails as an 
inteiTupiion, provided that the fact of the payment 
appears in the handwriting of the person making the 
same. It is not said that the part of the debt must be 
paid as such ; and, therefore, it may be contended that the 
payment of a smaller sum, made in full satisfaction of 
the whole debt, may notwithstanding the intention of the 
payer be deemed a payment of part within the meaning 
of the section. According to English law, inasmuch as 
part-payment takes a debt out of the Statute only because 
it involves an acknowledgment of a debt and from it the 
law raises an implication of a promise to pay the residue, 
it has to be shown that the payment of a sum smaller 
than the whole debt was made as a part-payment and 
not in full discharge of all that the person paying ad- 
mitted to be due. Unless it amounts to an admission 
that more is due^ it is inoperative.(^) So again a pay- 
ment of part accompained by a refusal to pay the 
remainder would have no effect under the English law.(^') 
But such payment would apparently satisfy the require- 
ments of the Act. 

Where the debtor making the payment owes several 
distinct debts to one person, the rules according to which 
any payment is to be appropriated are of course those 
prescribed by the Contract Act, Sections 59 — 61. In 
the same Act is also found an answer to the question what 
is payment — see Section 50 and illustrations. Whatever 

(/) ITmmer Kutti v, Abdul & W., 262. 

Kadar, I. L. B., 2 Mad., 165, also (h) Wainman v, Eynman, 1 £z«, 

reported, 3 ib., 57. 118. 

(y) Tippetts V, Heane, 1 Cr. H. 
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evidence would support a plea of payment, would suffice 
to support a payment for the purpose of the Act. In the 
following case the Court, though agreed as to this rule, 
differed in their application of it to the facts. In an 
action, brought against the executrix of the plaintiff's 
son for money lent to the plaintiff, it was proved that 
the plaintiff and his son settled what was due in respect of 
interest on the loan, and the son was about to pay the 
money when plaintiff stopped him and gave him a receipt, 
saying he would make his son's wife a present of the 
money. No money actually passed, and so the question 
was whether the transaction amounted to a payment. 
Bramwell, B., dissented from the other Judges and held 
that it did not. W A mere agreement or promise to pay 
clearly does not support a plea of payment and would 
not satisfy the requirements of the Act. An agreement 
to deliver goods in jiayment, without an actual delivery, 
is only accord without satisfaction and is not equivalent 
to payment. 0) 

The fact of the payment must appear in the handwrit- 
ing of the person making the same. It is not sufficient 
that the payment being made by the debtor himself is 
recorded by another at his request and afterwards signed 
by him. It must be made and recorded by the same 
person and that in his own writing. Signature is not 
required, nor is mere signature sufficient, as it is under 
Section XIX. Further, it is apparently meant that 
none but written evidence of the fact shall be admissi- 
ble and that, even if the fact wbre in the first instance 
recorded in writing, secondary evidence of the writing 
should be excluded. It is to be noted that the section 
dispenses with the further condition prescribed by the 
Act of 1871, namely, that the contract in respect of 

(i) Maber v. Maber, L. R., 2 (/) Leake ou Contracts, 638, 
E21., 163. 
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156 INTBBItXJPTION OF LIMITATION. 

which thie part-paymen^ is mc^de should be in iirritiog 
and that the f^ct of payment shoulc} ^pp^ar Oft tho ior 
strument or in the books of the person paying pr of hi^ 
creditor.^ In the Act of 1859 there was po pvovii^op 
giving effect to payment of interest or to part-payment, 
and accordingly no effect was given to it. W Still a pay- 
ment of interest made before the Act of 1871 came intp 
force would be effective if the suit were instituted after 
the 1st April 1873.W 

The section is silent as to the effect of part-payment of 
principal on the claim for interest. It id submitted that 
sqqh payment must keep alive the claim for interest^- on 
the principle that the interest and principal constitute 
one demand. .The accessory follows the principal. To 
illustrate the question under the Act the following case 
may be put. The period of limitation for suits to recover 
tnoney charged on immoveable property is twelve years; 
that prescribed for suits to recover interest on money is 
three years. Part-payment of principal made after the 
lapse of ten years would give the creditor afresh period of 
twelve years wherein to recover the remainder of the 
principal. It would also give hi^? a fresh period of tbr^e 
years for the recovery of all the intereat not actiially 
barred at the date when the pay^lent was made. If the 
rule is otherwise according to Snglish l&w which seems 
doubtful, it is because payment of principal impti^a no 
promise to pay interest. (*>) Although It is possible that 
the action for interest may be barred while that for 
principal remains unexCinguished^ the converse seems to 
be impossible ; for if the claim for principal is lost, it 

{k) See Amritlal v, Maniklal, (*w) Teagaraya v. Mariappa, I. 

10 Bom., 375. Hamnantmal r- L. B., X Ma^., 264. See Mo^eah 

Bambabai, I. L. B., 3 Bom., 198. LaU v. Busunt Kumaree, I. L. B., 

(Q Khw&ja Muhammad v. Yen- 6 Cal«, 340. 

katarayar, 2 Mad. H. C„ 79. Baja («) Darby ^ Boa.^ p. 70. 
Icwara Das v. Bichardflon, ib, 84. 
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fioltown oooea^arily Ibi^t the Moeiwry (ski^i foir interest 
is ftlso gone, i^) 

The last clause of the section^ making the receipt of 
the produce of mortgaged land in the mortgagee's posses- 
sion equivalent to a payment for the purpose of the 
i^oUoA* gives the mortgagee in bis suit to recover the 
»H>ney 9^cured by the mortgage a fresh period computed 
fropn the date of the last receipt. It is probable that 
receipt of rent by the usufructuary mortgagee from the 
mop^tgagor under an i^greement therefor would be treated 
as a receipt of produce. (;») But where money was secured 
Qi^ land left in the p<)ssession of the debtors, they agree* 
ingto pay rent in lieu of interest^ and, a decree having 
been obtained for the rent, a sum was realized by an 
e;^ecutipn salci it was held that there was no part<-pay« 
menfc within the meaning of Section XXM) Payment 
under this section must be made by the person liable^ or 
hk agent duly auUiorized* Although a debt my be dis- 
charged by the payment of a stranger (Section 41, Contract 
Apt)f it cannot be revived by such payment. 

Sections XIX & XX. 

There may be a succession of acknowledgments or pay-Acknow- 
ments» made on account of the same debt and having the^f^^. 
eflfeot of keepingit alive fbr an indefinite length of time.(**) "»®^*»- 
In dealing with such a series of acknowledgments, the 
Court is. entitled to look behind the last acknowledge* 
ment and to see whetber^ when a prior acknowledgment 
was made, the suit would not have been barred. If, 
howeve^j it has once been decided by a competent Court 
that a given li^t of suit is not barred by limitation, it 

{9) YMv^ ♦fumlwiratt} v. Vir^ (q) Bamchaadra f . Devba, I. L. 

Bwrw, I. U B„ I Had., 223. R., 6 Bom., 6?6. 

(p) Umme? E^tti v, AXAvl (r) Moheiih Lai v. BvLsunt Ka« 

Kadar, I. L. R., 2 Mad., 165. maree, I,L. R., 6 Cftl;, 340. 
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is not competent to a Court in a subsequent proceeding 
to re*open the question mid rule that, becai^se the same 
right was in fact barred at the time to which the former 
proceeding i*e1ated^ it must, therefore, have been barred 
at some later date.(') 

The acknowledgment may be signed, and the payment 
of interest or part-payment of principal may be made, by 
an agent duly authorized in that behalf. Whether a 
given person is ''an agent duly authorized in this behalf/' 
within the meaning of Sections XIX and XX, is of course 
a question of fact.(0 It was held in a case governed by 
the Act of 1871, that the relation of the manager of a 
Hindu family to the co*paroeners did not necessarily 
imply an authority on his part to keep alive a liability 
which would otherwise become barred, in other words, 
that the manager of a Hindu family was not as such an 
agent ^'generally or specially authorized'' within the 
meaning of Section XX.M But this ruling has been 
questioned in more recent cases^ where it has been said 
that, although such a manager has no authority to revive 
a debt actually bari'ed, he has the same power to acknow- 
leds^e debts as he has to create them,(<') 



*o^ 



It is not every introduction of the name of the writer 
that is a signature. But an acknowledgment is suffici- 
ently signed, whenever the name is inserted in it in such a 
manner as to authenticate it. Thus a letter, headed in the 
manner usual in this country with the name and address 
of the writer, is signed within the meaning of the section, 



(«) Mnngul Perahad v. Grija (u) Eumarasami t^. Pala Nagap- 

Kant, I, L. R., 8 CaL, 5L Bandey pa, I, L. R., 1 Mad., 385. 

Karim v. Romesh Chunder, I. L. (v) Gk>pa]iiarain Moozoomdar v. 

R., 9 Cal., 65. Muddomutty Guptee, 14 Beng., 

U) DinomoyeeBebi r. Roy Luch- 21. Kumarasami v. Pala Nagappa, 

miput Singh, L. R., 7 I. A., 8. En* 4 Ind. Jur., 568. Chinnayat^. Guru* 

maTaaami Nadan v. P. Nagappa natham, I. L. R., 5 Mad., 169. 
Chetti, I. L. R., 1 Mad., 885. 
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altliougfa tbe name is not written at the foot,N So it 
has been held of a 1*6001(1 of rights prepared at a settle- 
nient> and an account stated written by the debtor, that 
signature at the foot is* not indispensable. (^) If the 
English cases on the Statute of Frauds are followed^ a 
document authenticated by tbe initials of the party, by 
his printed signature, or by bis mark is sufficiently 
signed.(^) But a seal is not a signature. (^) It has been 
held that the agent may sign either his own name or 
that of his principal to an ackuowledgment.C^) An 
acknowledgment, insufficient at tbe time when it was 
made under the Act of 1859 because signed by an agent, 
may still avail under the Act of 1871 in the present 
Act.(^) It will be observed that signature is not required 
under Section XX. 

No provision is made for the case of an acknowledgment 
or payment being made in favor of a person, who is 
under a disability, or for the case of the same being made 
by a person who is absent from British India. With 
regard to the former case, suppose that a cause of action 
for which a twelve years' period is prescribed arises in the 
year 1870 in favor of one then a minor who attains 
his majority on the 1st January 1882, and suppose that 
in tbe meanwhile on the 1st January 1880 an acknow- 
ledgment has been made to him. . According to Section 
Yll taken by itself, such person would have three years 
from the 1st January 1882 within which to sue, or relying 
on the acknowledgment he might bring his suit at any 
time before the 1st Januaiy 1892. It would depend on 
the length of the interval between the acknowledgment 

{w) Mathnra Das r. Babu Lai, I. 6 CaL, 340. 

L. R., 1 AIL, 688. (y) Leake on Contracts, 149. 

(x) baia Chand v, Sarfraz, (1) I. («) Luchmim Pershad v. Bam- 

L. R., 1 AU., 117. Andani zan AH., 8 W. R., 513. 

Kalyanji v, Bulabh Juvan, I. L. (a) Mohesh Lall v. Bosunt Ku* 

R., 5 Bom., 88. Jeldsan BapUii maree, I. L. R., 6 Cal., 340. 

V, Bhowsar Bhoga, ib,, 89. Mohesh (b) ib, 
Lai V. Bttsunt Sumaree, I. L. R., 
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at)d the attaining tnajority, lehether thd individual W(m\d 
gain most time by relying on Secftion VII Or" on 
Section XIX. It \h sabmitted that he woufid be^ititled 
to this choice. In the other case where the person, by 
whom the acknowledgment is iteade, ii^ at the tinie tthd^ht 
from Brieisb India, inasmuch as Section llll provides 
that the time during whieh such ab6enc€i ladts shall be 
excluded ih the computation of the period, it fdQaW^ 
that from the new period given by Section XtX dr XX 
the same time must be excluded, so tbat a creditor 
receiving a payment of interest from his absent debtor 
will have in addition to the three years counted frOm th6 
date of the payment all the time ddritrg Ivhich bis 
debtor^s absence from India (asted. 



Section XXI. 

Acknow* Neither acknowledgment nor paytnent when made by 
c^^^ one of several joint contractors, partners, efxecuiors or 
™^^^ mortgagees, operates as against the others. In otlfer 
eeveral. words, the debt is revived against the individual con- 
tractor, partner or executor, who makes the acknowledg- 
ment or payment only. And the right of redeibption 
is kept alive against tlie individual mortgagee only who 
has made the acknowledgment. An acknowledgment or 
payment made by one partner in a firm may, notwith- 
standing this section, be used against the other partners, 
if it appears tliat he is agent for the firm to make the 
acknowledgment or payment. It is not clear that a part- 
ner has any such implied authority. But if it does ever 
belong to him, it is clearly lost on the dissolution of the 
partnership. Therefore a payment made by tb^ aiirviv* 
ing partners has been held not to take the debt out Of 
*^ the Statute, as against the estate of a deceased partner. (<^} 

{o) Lindley on Partnership, 461, 4^§. 
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Mortgngees being mentioned in this section^ it follown 
that an acknowledgment of the mortgagor's title, made 
by one of several mortgagees, does not affect the others. 
But how can such acknowledgment have effect given to 
it against one only, unless he has a several and distinct 
interest in the mortgaged property P In such a case, 
only, it would seem can one of several mortgagees be 
redeemed by himself. The acknowledgment made by 
one of two mortgagees would revive the mortgagor's 
right to redeem a moiety of the property. On the other 
hand in cases where the mortgagees, being executors or 
trustees and not having a distinct interest in the money 
or the land, are collectively one mortgagee, the acknow- 
ledgment made by one of them only can apparently 
have no effect at all. This is the result arrived at ou 
a consideration of Section 28, 3 & 4, William IV, 
Cap. 27, in which it is provided that, " such acknow- 
ledgment signed by one or more of such mortgagees or 
persons claiming, shall be effectual only as against the 
party or parties signing,'' W It should be observed, that 
mortgagors are not mentioned in Section XXI, whence it 
may be inferred that an acknowledgment made by one 
of several mortgagors will revive the mortgagee's action 
against all the mortgagoi's.(^) 

(d) Richardson tf.Younge, L.R., Brown on Limitation, 603. Darby 
e Ch., 478. & Bof., 166—170. 

(t) See as tothe English Statute, 
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CHAPTEK V . 

1. — Section IV. 

2.-SECTI0N xxvni. 

I. "Subject to the provisions contained in sections firar 

to twenty-five inclusive every suit instituted after 

the period of limitation prescribed therefor by the second 
gchedule... shall be dismissed, although limitation has not 
been set up as a defence." The Civil Procedure Code 
also requires that the plaint shall state when the cause of 
action arose (Section 5Q), and that H shall be rejected 
'^ if the suit appear from the statement in the plaint to^ 
be barred by any positive rule of law^ (Section 54). 

The difference between the law. in force here and tb^ 
English Law is that here limitation need not be set up a» 
a defence ; while in England, except in cases where the 
title also is extinguished by foice of the Statute, W the 
defendant must expressly plead limitation and claim th» 
benefit of it. (*) Under the law prevailing here it would 
seem that the Courts are bound to give effect to the bar 
of limitation at any stage of the suit, on appeal either 
first or second ; provided that, if it is suggested that the 
plainti^ might, if the plea had been urged in the Court 
below, have met it with fresh facts, opportunity of doing 
«o should be given him. This is api)arently the rul* 

(a) Dawkin» r. Penrhyn, 6 Ch. (*) Nursing Doyal v. Hurryhui 

r., 318. Saha, I. L. K., 6 Cal., b99. 
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adopted by tl)« Court of Madras dealing with ih% Act 
ofl859.W 

In Bishonaih Surma v^ Sreemidty^i^ the plea of limit- 
ation was not raised in either of the lower Courts and 
does not seem to have been specifically raised in the 
grounds of special appeal, but in those grounds iacts 
were stated, although for another purpose, which did 
support the plea. It was held tliat under the circum- 
stances, the suit being for a d^aratoi*}' decree, the point 
of limitation ought to be allowed to be taken. 

In Bombay also it has been held in several cases that 
it is never too late to raise tlie defence of limitation. («) 
But in a recent case the soundness of this proposition 
was doubted, and Westropp, C. J. observed that h% 
reserved the right to consider whether on a special appeal 
th^ plea of limitation should be allowed to be raised for 
the first timo. The exact point decided was that it 
could not be raised i^ the Court to which there was a 
special ap|>ea1 from a decree made on remand directed on 
special appeal. '^To decide this case then upon that 
ground was actually to review the decree of the Division 
Bench which made the order of remand/^ and that, it 
was observed, one Division Bench has no autliority to do 
in respect of a decree passed by another. It must be 
noted that these observations were made solely with 
reference to Act XIV of 18S9, taken with Act IX of 

i87i.a) 

2. The undoubted effect of limitation being to deprive 
the right of its actionable character^ the question remflius 

{c) Narasu R«ddi v, Kriahna specially pleaded in th« original 

Padyachi, 1 Mad. H. C., 358. Coiu-t. 
Ramanath Mudali, 2 Mad. H. C, (rf) 11 Beng.App., 1. 

238. Saraivati V. Pachanna, 3 Mad. W Sahiji r. Raj3anji, 2 Bom., 

H. C, 268. Payne v. Constable, 1 A.C.J. 162, Davlata v. Baru, 4 •*., 

Beng. O. S., 49. See thene cases 1^7. 
alsQ'On the question whether under 
the Act of le^ tlie bar must be 



(/) Moru Bin Patlaji v. Gopai 
Bin Satu, T. L. R., 2 Bom., 120. 

ioogle 
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whether this extinction of the action does not involve 
the extinction of the right: it being said on the oAe 
hand that the action is co-extensive with the right so 
that the latter cannot exist without the former, and on 
the other hand that the extinction of the action leaves 
the right available for all other purposes save those of 
action. W 



{g) Savigny's ar^m'ent against 
the stronger and in favour of the 
weaker effect of limitation, as he 
calls it, may be roughly summa- 
rized in the following way : He 
premises that limitation has admit- 
tedly no effect on natural obliga- 
tion, and states that civil obliga- 
tions are invalidated in three ways ; 
1, ipso jure, e. g., satisfaction, 
novation ; 2, per exceptionem, in 
such fashion that the natural obli- 
gation is also destroyed ; 3, per 
exceptionem in such fashion that 
the natural obligation remains 
effective, e. g., exceptio ret judi' 
cata. He then asks whether limit- 
ation belongs to the first or the 
last of these three classes, and 
suggests, as basis of the distinction 
between the two, the distinction 
between matters belong^g to posi- 
tive law and matters belonging to 
JUS genUum. Limitation, he says, 
belongs to positive law, whereas 
natural obligations are grounded in 
the^iw gentium ; and as it appears 
that such obligations are left un- 
affected by exceptions founded in 
positive law, it follows that limit- 
ation belongps to the class of 
exceptions which leave room for 
the natural obligation. Again, he 
argues that on the hypothesis of 
obligations originally natural not 
being affected by limitation it 
would be contrary to reason that 
obligations which have lost their 
action should Win a more unfavour- 
able plight than those which never 
had any. To avoid this the only 
way is to leave the natural obliga- 
tion untouched. But the general 
grounds of this character are not 
to mudi relied upon by him to 
MtaUifih hii point as the particular 



effect of limitation observed in cer- 
tain cases. Among the cases to 
which he refers as illustrating the 
proposition, that a natural obliga^ 
tion survives the destruction of the 
action by limitation, are the follow- 
ing: the case of debt barred by 
limitation which if paid by mistake 
cannot be recovered, the case of 
compensation, the cases of surnty 
and pledge right. In all these 
cases, he says, a natural obligation 
survives, and he lays special stress 
on the case of pledge right. On 
general principles, he says, a pledge 
right can only arise, when there is , 
a valid obligation whether it be 
civil or natural, and it can only 
endure as long as the obligation 
does. If after the barring of the 
action a natural obligation survives^ 
the pledge right also should sur- 
vive, and conversely, if after the 
barring of the action the pledge 
right continues, then it may be 
inferred tiiat a natural obligation 
survives. 

He proceeds then to show that 
the pledge right does remain in 
existence, after the action for debt 
is barred and draws the conclusion 
that a natural obligation survives. 
Savigny System, V. § 248, &c. 
All these several positions of Sa- 
vigpay have been assailed, and the 
better opinion now seems to be 
that the right also is exting^shed 
by limitation, no natural obHgation 
surviving. The modem legislation 
on the Continent has confirmed 
this view. Holtzendorff's Ency- 
clopsBdia, n, 806, iSintenis I, 294. 
The argument derived from the 
continuance of the pledge right 
notwithstanding the extinctioii of 
the action for the debt is m«t b/ 
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Wifcfa reflpect to ibis question, actions to recover things 
stand on a different footing from other actions ; for by the 
twenty -eighth section of the Act it is expressly enacte(}» 
that after the expiration of the time limited for a suit 
for possession of any property the claimant's right to 
such property shall be extinguished. Tlie same enact- 
ment appeared in the Act of 1871 being taken from the 
English Statute. (3 & 4 Will. IV, c. 27, s. 34,) but in 
the Act of 1859 it was wanting. 

It might have been supposed that the state of things 
here under the Act of 1859 necessarily resembled that 
existing in England before the Statute of William, and 
that a change similar to that effected by that statute had 
been effected hereby the Act of 1871.W And so in 
Madras the opinion prevailed that the remedy only was 
affected by the Act of 1839, inasmuch as that Act con- 
tained no provision such as is found in the 34th section 
of the English Statu te.(») In Bombay also the same 
view was taken, but for the reason that the Rt*gulation 
V of 1827 was in force as a Statute of positive prescrip- 
tion unrepealed by the Act of 1859, and that to give a 
positive effect to the latter Act would be entirely to 
ignore the Regulation. 0) 

But in Bengal a contrary view seems to have prevailed. 
In Rajah Baradakant t\ PranhJcishna^ (* the defend- 

the contention that such continu- period of limitation had expired, a 

ance is a consequence of the pecu- mere wrong-doer against tne per- 

liar nature of the pledge right and son in possession. It was impos- 

the rules which govern its extinc- sible to refer his possession to his 

tion. 8ee ValiaTamburatii;. Yira original right because that right 

Rayan, I. L. R., 1 Mad., 228. had by force of the Statute been 

, (h) The Statutes prior to that of extinguished. Nepean v. Doe., S 

William IV barred the remedy only Sm. L. 0., 946. 

and did not touch the right. Un- («) Doe v. Kuppu Pillai, 1 Mad. 

der these accordingly if the origi- H. C , 89. 

nal owner succeeded in making a (J) Hambhat Agnihotri i;. Col* 

re-entry, he was, as it was termed, lector of Puna, I. L. R., 1 Bom.> 

remitted to his former title. The 692. Compare Sitaram v. Khanda* 

Statute of William abolished this rav, I. L. R, 1. Bom., 286. 

doctrine of remitter and made an {k) 3 Beng. A. C, 848. 
original owner, so enttiing after tht 
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nnt after having been out of possession for more than 
twelve 3^eara evicted the plaintiff, and the question was 
whether he could be remitted to his original right or had 
lost it by force of limitation. It was held that the effect 
of the Act was to destroy the right as well as tlie remedy ; 
and a judgment of Peel, C, J., was cited in which he 
said, •' At no time in our law could a tortious entry be 
made the foundation of a. remitter or be available to 
revive a right which once existed but against which 
effluxion of time had set up a bar in favor of long posses- 
Bion." Reference was also made to the authority of the 
Privy Council in Ounga Gohind^s cjise where the law 
prior to 1859 was in question. (0 In later cases the samo 
view has been taken, N and the law as laid down on 
.this point in Bengal with reference to the Act of 1859 
does not in effect differ from what it is in England under 
the Statute of William and from what it is here as 
expressly enacted under the Acts of 1871 and 1877. 

The extinction of the dispossessed owner's right doci 
not necessarily involve the creation of a right in another 
person. The language of the section is not affirmative 
like that of a Statute of prescription, and to hold that 
it effects a transfer of the right of one to another may 
well be said to be a confusion •* of the negative effect of 
the Statute with the positive effect of. a conveyance.''(«) 
However, it has be.eu said that ** the effect of the Statute 
is to make a Parliamentary conveyance to the person in 
possession after the period of limitation has elapsed ; "(«>) 

(Z) Gunga Gobind v. Collector v. R. Soonder, 20 W.R., 104. Bria- 

ef 24 Pergunnahs, 11 Moo. I. A., dabun v. Tarachand, 11 Beng. L.E.» 

845. See, however, Maharana 237. Krishna Mohun v, OkkUmoni, 

Eattehsangji v. Dessai, L. R, 1 I. I. L. K., 3 OaL, 332. 

A. ,34. (ft) Brown on Liniitation, 372. 

(if») Amimnidsa f'. Umar Khan, (o) ib., 571. Nepean r. Do9r 2 

hmg., L. E., 540. Bam Lochun Sm.L.C.,747. 
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und a iirailar effect hti been given in Bengal to tlieu 
Indian Acts.M 

JProvided tlie same person Ims been in possession 
throughout the whole period, no difficulty arises. Such 
person acquires a good title against the dispossessed 
owner and against all the worlds except reveisionem 
or remaindermen if such there be, and the title is ono 
which may be forced on a reluctant purchaser.(9) A 
person who has taken possession without title has even 
before the expiration of the period an inheritable and 
transmissible interest; and his successor, who claimii 
through him and holds till expiration of the period^ has 
as good a title as he would have Imd, had he himself 
held for the whole period. But if the successive pos- 
sessors are unconnected in title it is otherwise. Where 
the plaintiff proved possession in hei-self for thirteen 
years and a prior possession in her husband, who had 
left a son livings for eighteen yeai-s ; it was held that, M 
she was unconnected in point of title with her husband, 
she could not connect the two periods of possession and 
that her own period of thirteen years was not enough to 
give her a title under the Statute.^O Had she proved only 
her own possession for thirteen years, that being pHmd 
facie evidence of title and no other interest appearing, 
she would have established her case ; (<) but by showing 
prior possession in her husband, which was primd facie 
evidence of sei»in in him, and further that he left an 
heir, she had disclosed a jus ^^^eV of which the defendant 
was entitled to take advantage. If, where there is a 



(p) Amironiflsa v. UmarKhan, 8, v. Narayan, I. L. R., 6 Bom., p. 

Beng., 540. Gossain Dass Chunder ' 222. See idso Brindabun Chunder 

V, Ibsut Chunder, I. L. R., 3 Cal , r. Tarachand, II Beng., L. R., 

224. Ram Lochun tr. Ram Soonder, 237. Gossain Dass Chunder, v. 

20 W. R., 104. Issur Chimder, I. L. R., 3 Cal., 

Amironissa v. Umar Khan, 224. 



(q) Am 
8 Beng., I 



_ f 540. (a) Not so here ; see above p. 

(r) Asher r. Whitlock, L. R., 1 83, also Ertaza Hossein v. Banj 
Q. B., 1. Pwuraj Bhavanirimi Mwtry, I. L. R., 9 Cal , 130. 
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succession of indepeiKJienfc trespassers, no one of whom 
himself holds for the full period, no title is acquired by 
limitation, the question arises who is entitled to posses- 
sion, the original owner being supposed to be barred. 
This question actually arose in Dixon v. Qayferei^) 
where the Court itself had possession of the estate and 
had to declare the equitable interests of several claimants 
no one of whom had had possession for the Statutory 
period of twenty years. The Court, considering that 
there were insuperable objections to the claim of any of 
these trespassers, treated the case as if the Statute did 
not exist and decreed in favour of the original equitable 
owner who undoubtedly would have been barred, had he 
himself sued. In the course of his judgment the Master 
of the Rolls observed : ^' At law no doubt the person 
possessed of the legal estate would obtain possession, or 
if the legal estate could not be shown to be in any one, 
the last possessor, that ip, the person actually in posses- 
sion would hold the property but not by reason of the 
validity of his own title but by reason of the inflrmity 
of the claimant's/* Tliis position is questioned by Cock- 
burn, C, J. in Aaher v. Whitlock and can hardly be 
deemed correct. Instead of the last possessor being the 
one entitled to hold, it would rather seem that the first 
should be preferred on the principle that possession is 
primd facie evidence of seisin, and the mere fact of 
possession is suflScient proof of title to enable a man to 
maintain ejectment against any one who was let into 
possession by him or came in as a wrong-doer. It must 
however be allowed that different presumptions might 
arise if the first trespasser held for a very short time and 
bis successer for a very considerable time.(<*) A third 
answer to the question is suggested by the learned 
authors of Smith's leading cases in commenting on Doe v. 

(t) 17 Boav., 421. (m) Bos, & PuU., 392. 

• ( 
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Barnard. W Their suggestion is that " the occupier at 
the time the original title expires seems to be the person 
in whom the right of property vests," and this suggestion 
was adopted by the framei-s of the Act in their second 
draft Bill, where there was a section which ran as 
follows : — 

'* Where a series of trespassers adverse to one 
another and to the rightful owner of any immoveable 
property or hereditary office take and keep possession 
thereof for several periods, each less than the period so 
limited but collectively exceeding such period, the person 
who is in possession of such property or office when the 
title of the rightful owner would have been extinguished 
had the trespassers, not been adverse to one another shall 
have a right to such possession." This section however 
is omitted in the Act, the reason alleged being that <Hhe 
Committee were not sure that the proposed rule was 
right and in any case it would have been of little or no 
practical utility ."(w) 

Clearly the person in possession at the time when the 
period of limitation expired could maintain his possession 
against the original owner^ because the latter's title 
would have been extinguished ; but there does not seem 
to beany reason why his possession from the mere acci- 
dent of its occurring at a particular time should be pre- 
ferred to that of his predecessor who might conceivably 
have held for a much greater length of time. The exact 
question here discussed did not arise in any of the Bengal 
cases to which reference has been made. 

With regard to suits not covered by Section XXVIII, 
that is, all suits not instituted for the possession of any 
property, the question remains whether the extinction of 
the remedy carries with it the extinction of the right. 



(«) See Mr. Stokes' Speech on (w) 2 Sm. L. C, 747. 
BiU, 19th July 1877- 
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Acc^rdiilg to the Edglidh aiithoritied tlic^ ai^sw^^f to 
thid questidh would seem to b6 in the M^tLiiv6. LtxtA 
Ellenborougb, speaking of person^ {ictioiid, i^id that tb^ 
remedy could not be revived by k Stib^quent pifottiirfe If 
the Statute of Limitation extidguish^d the right; and 
held accordingly that an English Statute could not bar It 
ci'editor suing in a foreign country.^ 

The weight of authority here is now in favour of the 
same view. The question is treated as doubtful in a 
recent Bombay ca8e,(i^) and in Calcutta it has been several 
times held that the debt is extinguished as well as the 
suit barred by limitation. («) But those lattor cases may 
now be considered overruled, the High CoUri of Calcutta 
as at present constituted agreeing with the High Court 
of Madras in holding that in the case of debts the remedy 
only is extinguished by limitation. («) Tlie following 
considerations may be urged in favor of this view. 

There are various circumstances under which a 
right, the action in respect of which has been barred by 
limitation, still retains some vitality. Besides the case 
of a promise to pay a barred debt which is valid without 
a consideration^(^) there is the. case of payment of such 
debt being made under a mistake as to its being payable. ^ 
Money so paid cannot be recovered^ because it is con- 

• sidered that a natural obligation to pay the debt survives 

. the extinction of the action. 



{x) Williams v. Jones, 13 East, CaL, 328. 

450, cited above, p. 142, 3, Steph. . {a) KniBing Bojal v. HuMyhttr 

Comm., 576. Saha, I. L. R., 5 GaL, 897. Mohesh 

{^) Hajarimal v. Erishnarav, I. Lai «. Busunt Kmnaree, 1. L. E., 6 



I. R., 



5 Bom., 647 ; reference is Cal., 340. Madhavan v. Achuda, 

made to Section 2, COaiLse (j) ol the I. L. R., 1 Mad., 301. A contrary 

Ck)ntraGt Act. pinion is expressed in Yalia 

(z) Krishna Mohun Bose v, Tamburatti v, Yira Rayan, ib,, 

Okhilmoni Dossee^ I. L. R., 8 OaL, 233. 

333. Ram Chunder Ghosaul v. (b) Contract Act, Section 25 (3). 

Jnggutmonmohiney, I. L. R., 4 R^hoji v, Abdul Karim, I. L. II., 

Cal., 283. Nocbot Chunder Bose 1 Bom.,690. Chatur Jogsiv. TuW 

V. K. Coomar Ghose, I. L. R., 1 I. L. R., 2 Boln., 230. 
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For tbe purpose of the administration of the efitate of 
a d6oe^i9ed person by hk executor or administrator or by 
the Adminidtrator-General^ a ban*ed debt is deemed to 
be still alive, so that the person administering is at 
liberty to pay it if he thinks fit. The persons entitled 
on distribution of the estate have no right to complain 
of such payment or of the amount of such debt being 
retained by the person administeriqg, when he himself is 
th(B creditor.W Tlje Bombay High Court dealing with 
the will of a Pars! seems to have considered that the rule 
of the English Courts of Equity^ according to which the 
nkw^ of one of the wxt of kip in the estate of an intestate^ 
whih i^ i\ke hands of an administrator, is liable Cor a debt 
<}o^ by him to the deceased^ although it is ban-ed at the 
dM^ 0f the letter's deaths shpuld be applied by tbe Courts 
I^e/^ And m oaother ca^e the same Court ))eld that it 
WW jQPflape^infr to a Hin^U widow to p^rfpiip ^ eoptract 
X994e lt>y ]^v bpsl^Q^ m l^vor of hi3 adopted son but not 
^nSffja^UQ owip^ to tbe bwf of limitatiop. W Qu the other 
Iji^^d m ^oQgf^l w e^^ecj^tor apting under a Hindu will 
h^pbeexi^el^ not to have the power which belongs to an 
:png^h ^j^^xjdLQv ;(/) md it baa beep <?on8idered as wejl 
tfiere m ip Bop^y tl)iM^ a Umdn widow is npt at liberty 
to burden or di^po^e pf tbe estate for tb^ di/scbarge of 
bwTed ^ebtp.(^) AflWfl^^bere the defendant ip an action 
for di^bt ple^e a set^jpff, hip plea breakip dowp if it be 
tibowp tl^at tbe plaim which he seeks to set-off is barred 
by limitation, 3ut where there are mutvial dealings 
between parties Wd nmt^al debts within tbe meaning of 
Art^e 35, it ^s no answer to an action brought by the 
party, in whose favor the balance is, that 9ome items 
in the account are barred by limitation. In such a trans- 

(c) Administrator-General of Hari, I. L. R., 2 Bom. , 67. 
Madrai4>. H^kinB, I, L. R., 1 mGopalnarainr.Huddoomutty, 
Mai, 267. U Beng., L. R., 21. 

(d) Dhanjibhai v. Navazbai, I. (^) Melgirappa v. Shivapro, 6 
L. R., 2 Bom., 76. Bom., A. C-, 270. Payne's Hindu 

(«) Bhala Nahana v. Parbhu Xaw, § 643. 
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action there is compensation, the obligations on the 
one side discharging wholly or partially the obligaticms 
on the other side. W 

Another instance of the debt being considered still 
alive notwithstanding limitation is afforded by the 60th 
and 61st sections of the Contract Act. Where payments 
have not been appropriated to any particular debt^ the 
creditor may appropriate them to debts barred, or, if he 
does not do so, the law applies them in discharge of the 
debts in order of time whether barred or not.W 

Where accessory rights are concerned, the general rule 
seems to be that their existence depends on that of 
the principal rights. The destruction of the principal 
right involves the destruction of the accessory. 0) When 
the debt secured by a pledge or by a guarantee has been 
paid oflf by the debtor, the creditor's right in respect of 
the pledge or the guarantee necessarily ceases to exist. 
And similarly, when the claim for the principal sum is 
barred by limitation, the claim for interest being an 
accessory claim is also unavailing. There are, however, 
cases where this does not hold good and where although 
the principal claim is barred the accessory right still sub^ 
sists. A creditor who has a lien, as, for instance, a sellet 
retaining the goods sold is not affected by the circum- 
stance of his action being barred, nor is a pledgee or mort- 
gagee in possession the less entitled on that account 
to hold the property pledged or mortgaged. For the 
purpose of the pledge the debt is deemed to be still exist- 
ing so that the debtor cannot recover his property with- 
out paying the debt.W 

{h) Cottam v. Partridge 4 M., Tamburatti t^. Viraraya, I. L. B., 

&G., 271, see above, p. 56. 1 Mad., 228. 

(») See Whitcomb v. Whiting, (k) Seager v. Aahton, 26 L. J. 

1 Smith's L. C, 650. C, 809. Higgins v. Scott, 2 B. 



(J) Tammirazu v. Pantina Nar- & Ad., 413. 
siah, 6 Mad. H. C, 301. Yalia 
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The contract of gaaranl^ee is one which pre-Bupposes the 
existence of a separate obligation; and a promise to pay 
on the default of some third person does not, if such 
third person be not liable, make the promisor liable as a 
surety but makes him primarily liable in respect of his 
promise.(0 Generally also, the surety remains liable only 
so long as the principal debtor is liable, the extinction of 
tlie latter's obligation inducing as a necessary conse- 
quence the extinction of the surety's obligation. 

It is however, by no means clear that limitation oper- 
aiies as an absolute discbarge, as for instance does pay- 
ment. There does not seem to be any express authority 
on the point, and the Contract Act is not explicit,W but 
it appears to favour the view that the surety may remain 
liable notwithstanding the creditor's action against the 
principal debtor is barred. The Act declares that the 
surety is discharged by any act or omission of the creditor, 
the legal consequence of which is the discharge of the 
principal debtor, but mere inaction of the creditor is also 
declared not to be followed by this consequence. Nor is 
this unreasonable, for the surety has the remedy in his 
own hands. '* He has no right" observes Lord Eldon 
" to say that he is discharged from the debt which he has 
engaged to pay together with the principal, if all that he 
rests upon is the passive conduct of the creditor in not 
suing. He must himself use diligence and take such 
effectual means as will enable him to call on the creditor 
either to sue or to give him the sui'ety the means of 
suing."(^) It seems to follow from this, that the surety 
cannot claim to be free from liability, merely because the 
statutory time has been allowed to run against the 
debtor. 

(Q Hountfitephen v, Lakeman, (m) Seotions 134-rl37. 
L. B., 7 H. L., 17. Contract Act, {n) Eyre r. Everett, 2 Russ., 
§ 126. 381. 
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All iheQ$ insUnodi poin^ iiO tb^ ^pcliwon ifhi^t luoit- 
aiion does not exttogu^b the right in (k^ same way |hat 
payiBoat e^ctinguiabea a debt } and it may b^ ohs^KY^ 
in further support of it that Uie very terms of tbe. 
twenty-ejgbth ^ction» epepifyi^g pertaifi s^it«| aod by 
implioatioii exoludiQg otbe^iat indicate An intention on 
the paii of the Legislature that in rei^peot pf tboee otbera 
the contmry rule should ppevaiL IMLoreover^ tbe language 
of the second pHragrapb of tbe ejoventb section relerT 
ring to rule9 of limitation ^extinguishing n contract' as 
something exceptional is indicative of tbe same view. 
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CHAFPEB VIL 

SionoM IV, 
BBcnoN v. 

l^BCtlOlt XH, mtCLUBIO!* O* I'llUt DAt. 

AiettOiTB VII| XYII, Xym, XIV» ttrspnraiox Of LnoTAnoir. 
Sbction XIX, Intbkbuption. 

Aeticlm 164, 166, 171, I71-A, 171-B, 171-C, 173, 176, 176, 177, 
178, 179, 180. 

Sbction IV, 

By thid section it it declared that '^ 6abject to the pro* Bejection 
visions contained in Sections five to twenty-five (i^clu-^^j^ 
sive) every... appeal presented und application made after 
Ihe period of limitation prescribed thei*efor by the second 
Sefaednle here to antoejced f^hall be dismissed althoagh 
limitation has not been set up as a defence.*^ Inasmuch, 
howeveot*, as it is not all the provisions indicated 
that are mode applicable to appeals and applications, 
it ^leems that the general language of this section must 
be taken urith some qualification and the opinion has 
been expressed that the provisions in question do not 
extend the effect of the section unless they are appro- 
priate to the particular proceeding. (*^) On the present- 
ation of the appeal or the making of the application time 
ceases to run. An appeal like a plaint may, if it is not 
Anrmi up in the prescribed manner, be either rejected or 
returned for amendment. In th^ former case it is as if it 
had never been presented at all. When h memdrandum 

(a) Jawahir Lai v, Karain Das, I. L. R., I All.,1644. 
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of appeal is returned for amendment under Section 543 of 
the Code and subsequently presented again, time ceases to 
run at the date of the first presentation as is the case with 
plaints.(^) But the Appellate Court in returning suoh 
memorandum, because, for instance, it is insuflBiciently 
stamped, should specify a time within which it should be 
presented again.(<') The same course is usually adopted 
when the petitioner on presenting his appeal fails to 
produce any of the required docimients. The provision 
made in favor of a pauper suing is not extended to the 
case of appeals ; time therefore does not cease to run 
when an application for leave to appeal as a pauper is 
filed. 

Section V. 

Appeals. The circumstance of the Court being closed on the day 
when the period expires does not prejudice the appellant 
or applicant; he may present the appeal or application 
on the day ihat the Court re-opens.('0 This provision 
does not avail ihe petitioner who having obtained a certifi- 
cate to appeal to Her Majesfy in Council is required to 
make a deposit within the time limited by Section 602 of 
the Civil Procedure Code, for in such case no application 
is necessary. The Court has no power to permit the 
deposit to be made after the limited time has expired.(^) 
In favor of appellants and of applicants for review of 
* judgment only, this special provision is made that the 
Court may, notwithstanding the expiration of the pre- 
scribed period, admit the appeal or application on suffi- 
dent cause for delay being shown. In some Courts orders 
for admitting appeals, which are out of time, are made by 
a single Judge, and generally they are made ex parte. It 

(&) Jagan Nath tr. Lalman, I. L. Gholam Singli, I. L. B.» 2 AU., 

B., 1 AU., 260. Ismail Sahib v. 875. 

Animuga Ghetty, 1 Mad. H. C, (d\ See cases cited above, p. 26. 

427. See above, p. 22. \e) In re Lalla Gk>pee dumd, X. 

(e) Sheo Partab Narain v. Sheo L. R., 2 CaL, 12$. . 
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has been held that an order so made may be impugned at 
tiie heaxing of the a|)peal on the ground th|it the reasons 
for admiting the appeal were erroneous or inadequate. (/) 
The judgment in the case referred to proceeded rather on 
the ground that the order admitting the appeal was an 
$xparte^ order than on the ground of its being made by a 
single Judge. On sp egial ap peal also, oBjeotion may be 
taken to_ the_ sumcienoy of cause whicK has indiweTQie 
folder A ppellate Courf tbltdinit an appeal after time.W 
The term^ a{q)eai' used in this section does not include ah 
appEcafion for leave to lippeal as a pauper, and therefore, 
allftough a pauper may apply for review of judgment 
trith the same indulgence as to delay in making the appli- 
cation as a person who is not a pauper, yet in making an 
application for leave to appeal that indulgence is not 
extended to him.(^) The seven day's period allowed to a 
respondent by Section 561 of the Code to file his objec- 
tions to th^ decree cannot be extended under the provision 
of Section V.(0 



Section XII. 

With appeids and applications time is reckoned in the Computa- 
same way as with suits, the day from which the period t^e!' 
starts being excluded. The Act of 1871, which contained 
no such express provision, has received a construction 
giving it the same effect. An application, made on the 8th 
January 1875, to execute a decree, the last preceding 
application having been made on the 8th January . 1872, 
was tiierefore within time.(./) 



(/) Dube 
I.L. R.,1. 



Dubey Sahai v. Ganeshi Lai, I. L. R., 2 Mad., 230. 

R., 1 AU., 34. Jhotee Sahoo (») D^;amber Mozumdar r. Kal- 

V. Omesh Chunder Sircar, I. L. R., lynath, L L. R., 7 Cal., 654. 

5 Gal., 1. U) Dhonessur Kooer v. Roy 

(g) Zaibulnissa Bibi v. Kulsum Gooder Sahoy, I. L. R., 2 Cal., 

Bibi, I. L. R., 1 AU., 250. Chun- 336. V. K. Gujar v, V. D. Barve, 

d^Poss V, Boshoon Lall, I. L. R., I. L. R., 2 Bom., 673. See above, 

8Cal.,2$l. p. 20. 



' {h) Lakshmi v, Anaiita Shanbaga, 
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Section In the case of appeals, applications for leave to a{^eal 
as a pauper, luid applications for review of judgment ** the 
day on which the judgment in question was pronounced 
and the time requisite for obtaining a copy of the decree 
sentence or order appealed against or sought to be reviewed*' 
is excluded. Further, when ^' a decree is appealed against 
or sought to be reviewed, the time requisite for obtaining 
a copy of the judgment on which it is fotinded,'' is also 
excluded. If a copy of the judgment appealed from ii 
not required to be filed with the memorandum of appeal, it 
has been considered that the time for obtaining a copy 
should not be deducted. So it was held in the case of an 
appeal under Clause 10 of the Letters Patent. W Opinion 
has been divided on the question whether in the case of an 
application for the admission of an appeal to Her Majesty 
in Council (Article 177,) the time requisite for obtaining a 
copy of the judgment should be allowed under Section 
XII. W Time expended in procuring a copy of the judg- 
ment was not allowed under Section XTTT of the Act of 
1871.W 

When limitation in respect of an application is suspend- 
ed at the outset under Sections VII, XVJI or XVIII, or 
interrupted under Section XIX of the Act, the day on 
which the cause of suspension' ceases to exists or that 
on which the interruption occurs, is similarly excluded. 
When under Section XIV limitation is suspended after 
it has begun to operate, the day on which the cause of 
suspension begins to exist as well as that on which it 
ceases to exist is counted in the days to be excluded in 
the applicant's favor. 

(k) Fazal Muhammad >. Pknl <m) JagamathSiiigf'.SkewTatan, 

Kuar, I. L. R., 2 AU., 198. 15 Beng., 272, and so on the Act 

(l) Jawahir Lai v, Karain Bas, of 1859. Daraah C. Chenohu r. 

I. L. a» 1 All., 644. Godain Chetty, 4 Mad. Jut., 101. 
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Sections VII, XVII, XVIII, XIV. 

The Act provides for the suspension of limitation, Suapen- 
before it has begun to operate, in the case of appli-^^t- 
cations as in that of actions. Time is prevented from»*i<>n. 
running against persons entitled to make applications, 
when at the date from which it would otherwise run they 
are under any of the specified disabilities. A plaintift 
who obtains ^a decree during his minority may- apply for 
execution of it either through his guardian or by himself 
after his minority has ceased, but the fact that applica* 
tions have been made by his guardian does not prevent 
him making a further application for himself within due 
time of attaining his majority. W) The section is express 
in mentioning applications^ whereas the corresponding 
sections of the Acts of 1859 and 1871 mention suits only. 
In cases governed by the foimer Act it was held that the 
disability of the decree luxlder caused no suspension, (o) 

The section,^ suspending the operation of limitation in 
eases where it is requisite that some legal representative 
should be constituted in consequence of the death of the 
person otherwise entitled, is' also extended to applications. 
Lastly, fraudulent concealment of the right is made by 
the Act a ground for preventing limitation from taking 
its usual course, where the party defrauded is entitled to 
make some application, ^p) 

On the other hand a suspension of limitation after it 
has begun to operate does not always occur with appli- 

(n) Mon Mohun Bnksee v. Gunga effect of which is generaUy to pre- 

Scimderji I. L. R., 9 Cal., 181. vent execution of a decree after the 

JagjiTan v, Hasan Abraham, I. L. lapse of twelve years, contains a 

R/,7Bom., 179. See above, p. 132. proviso saving cases *♦ where the 

(o) BottyRumun v. Chunder ludgment-debtor has'by fraud or 

Binode, 5 W. B., Mis., 10. Chun- force prevented the execution of the 

der Coomar v. Ranee Shurut, 6 W. decree at some time within twelve 

B. His., 37. years immediately before the date 

(p) Section 230 of the Code, the of the application.*' 

Digitized by VjOOQlC 



180 APPSALS AUD AFPi.I0Mia»l. 

Section caiions as it does with suits. The section, whereby limit- 
ation is suspended durii\g the time of a defendanVsabsence 
from British India, does not apply to appeals or applica- 
tions which by this Act are expressly distinguished from 
suits,(?) Nor is the provision contained in Section XV 
extended to applications. Therefore, when an injunction 
■ obtained against the execution of a decree has been dis- 
solved, the time during whicli it was in force cannot be 
deducted in comjmting the period within which an ap- 
plication for execution should be made.(0 If the injunc- 
tion remained in force for more than three years, execu- 
tion of the decree would thus be wholly barred. But it has 
been held that an application made by a decree^holder 
after the removal of an obstacle, which for the time has 
prevented execution, is not an application to execute' the 
decree but merely an application for the continuation of 
the former proceedings. (•} The original application is 
treated as still subsisting, so that there is no necessity 
for a new one. Under Article 178, according to which 
time runs from the date at which the right to apply 
accrues, it would in the case supposed begin to run from 
the date when the injunction or other obstruction, where- 
by the proceedings have been suspended, is removed. (^) 
Where execution of a decree is stayed on the terms that 
the attachment should continue upon the property at- 
tached, the right of the decree-holder is not affected by 
the striking off of the case from the Judge*8 file.(*<) 

Where execution of decree was stayed pending pro- 
ceedings to set it aside, it was held that it was only on 



{q) Ahsaii Khan v, Ganga Ba9i, Khalak, I. L. B., 4 Oal., 415. Pftrai 

I. L. R., 3 AU., 185. So held also Ram r. Gardner, I.L.B.. 1 AU. 355, 

on Act of 1859. Darsiah C. Chen- refering to the Act of 1871. 
diu r. Godain Chetty, 4 Mad. {€) Ealyanbhai v. Ghanashamlal, 

Jut., 101. I. L. R., 5 Bom., 29. 

Ealyanblmi v. Ghanashamlal, (u) Mungal Pershad v. Grija 



i.L'!l^^ 



5 Bom., 29. Kant, I. L. R., 8 Cal., 51. 

(•) Issorree Passte ♦. Abdnl 
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the oondwioo of those proceedings Uiat the deeree 
beoame final. In this way the cirenrastanoe that the 
decree^holder could not claim the indulgence provided by 
Section XV became immaterial («) 

It was held on the Act of 1859 that no deduction 
should be made in favor of a decree-holder on account of 
the decree having been under attachment.H Nor is he 
allowed the time spent in litigatin<]f with a third person* 
who objects to the execution of the decree. (•) 

The section, allowing a deduction of. the time spent in Section 
proceedings rendered abortive by " defect <rf jurisdiction ^^^* 
or other cause of a like nature" in the Oourt in which 
they are instituted, is expressly extended to applications. 
The eases illustrating the operation of Uiis section with 
reference to suits will serve equally to illustrate it with 
reference to applications. There was a difference of 
opinion on the question whether the corresponding 
sections of the Acts of 1869 and 1871, not expressly 
referring to applications, should be held to affect 
applications for execution of decrees. On the whole^ it 
seems to have been considered that such applications did 
not come within the operation of these sections, inasmuch 
as they referred to suits only and a distinction was 
recognisBed by the Legislature between ' suit' and * appli« 
cation.'(y) But it was held by the Privy Council that 
a proceeding taken by the judgment creditor before 
a Judge, believed by him bond fide though erroneously 
to have jurisdiction, is a proceeding to enforce the decree 
within the meaning of Section 20 of the Act of 1859 ; 
and thus the indulgence granted expressly in the case of 

(r) Lutful Httq. r. Sumbhudin (x) Krishna Ohetty v, Bami, 

I. li. R., 8 Cal., 248. But, see 8 Mad. H. C, 99. 

8heo Prasad v, Anradh Singh, L {y) Jiwan Singh r. SanuunSingh, 

L. R., 2 AU., 278. ' I. L.R , 1 AU., 97, a case on the 

Iw) Mir AJmuddin v. Maihnra- Act of 1871. See Krishna Ohettj 

das, n Bom., 20S. v. Rami, 8 Mad. H. C. , 99. 
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suite was extended by eonstruction to applications for 
6X6cutioti of decree. (') 



Section XIX. 

interrnp- '^^ section giving 'to acknowledgments the e^t of 
^^^^ interrupting limitation is extended tp applications '.in 
ledgment. respect of any property or right/ An a|^lication for 
execution of a decree has been held by a Full Bench in 
Allahabad to fall within tins sectioUj^ and a written appli- 
cation' by the judgroent^debtor for the postponement 
of sale and issue of fresh notifications has accordingly 
been deemed to be * an acknowledgment of liability* 
within the meaning of the same section, (i*) In Madras^ 
however, it has been held otherwise ; a distinction being 
made between applications in the course of a suit and 
applications made in respect of a property or right, 
«< proceedings where a party seeks the aid of a Court 
to give him relief in respect of some proi)erty or right 
otherwise than by regular suit."(^} 

Tliere was some doubt on the question whether a 
written admission by the judgment*debtor would » 
under the Act of 1809, or that of 1871» have given the 
decree-holder a fresh period.i^') But the more recent 
.decisions answer the question in the negative.^ 

It seems clear from the language used in Section XX 
that its provisions, giving to part-payment or payment of 
interest an effect similar to that given by Section XIX to 
acknowledgments, do not extend to applications. Where 

(«) Hira Lalv. BadriDas, I. 6 Mad, 171. 

L. B., 2 AH., 792. {c) Luchmun Bhnkut «. Lach- 

(a) Ramhit Rai v. Satgur Rai, mun Koonwar, 7 W. R., 79. 

I. Is. R., 3 AU.. 247. Shn> Dat (<Q Mongol Prashad r. Shama 

p. Kalka Framd, I. L« R., 2 All., Kanto Lahory, I. L. R., 4 Cal., 

. 443. 708, not oTennled in P^ 0. on thii 

{b) Rama v. Ycnkatafa, I. L. R., point, tee 1. 1. R.^ 8 Gal., II. 
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a decree, had been made payable by instalments with a 
proviso that in default of payment of one instalinent 
the whole amount of the decree should be payable at 
once, it was held on tlie Act of 1871 that time ran from 
the date when default was first made* and that sub- 
sequent payment of any instalment did not give the 
deeree«»holder a fresh starting point, (' 

Abticle 164. 

Thirty days are allowed '^ from the date of executing "Bjado- 
any process for enforcing the judgment/^ It must be for an 
observed that these words differ widely from those used J^f^^^ ^ 
in Clause 4 of Article 179, and so an application «»a<*®l^^^"J 
by a decree-holder may be valid for the purpose of 
renewing the period of limitation in his favor under that 
article without being such as to satisfy the terms of 
Article 161. It has been held that the words used here 
mean ** actual process by attachment in execution of the 
judgment^debtor's person or property/' Notice, there* 
fore, issued under Section 248 of the Code is not suffi. 
cient.(/) 

Articlb 165. 

A person dispossessed of immoveable property and Under the 
disputing the right of the decree-holder or purchaser at 5^';^^^ * 
a sale in execution of decree to be put into possession, oisposees- 
must apply under the Code (Section 332) within thirty dispuiiing 
days from the date of the dispossession. The thirty days ^ thcfde- 
are calculated exclusively of the day on which the dis- creehoidwr 

(e) Dnlsook Rattan Ohand p, Mohun, 4 Beng. F. B., 130, on the 

C^Logon Narrun, I. L. R., 2 Bom., Act of 1859. I^iam Lai v. Kanahia 

366. Nancnappa Aiyan v. Nanna Lai, I. L. R., 4 All., 316. 

Anunal, 8 Mad. H. C, 97. But (/) Poomo Cliiinder v, Frosonno 

etmtra Fakir Chand v. Madan Coomar, I. L. R., 2 Cal., 123. 
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or pur- possessioii takes place. The iimitatioti of thhiy days thds 

^^' ^^ means that when the cause of application arises in Jime 

execution the application muat be made on the same day in July.C^ 

^to^)os- ^^ application by a judgment-debtor to liave a sale set 

•ession. aside on the ground that there was at the Hiue of sale no 

subsisting decree, because the riglit to execute it was 

barred by limitation, wsb held to be governed by ibis 

article. W The same limitation of thirty days for the 

summary proceeding by a purchaser was imposed by the 

Act of 1871, and by the repealed Code of Civil Procedure 

(Act VIII of 1869, Section 269.) After the lapse of the 

thirty days the purchaser's remedy is by a regular suit if 

that is not also barred.(0 

Article 171. 

Se^^B tJnder Section 363 of the Code the representative of a* 
363 or 365 deceased person who has sued jointly with others may 
b^penon apply to have his name entered on the record in the 
^■J^l place of the deceased plaintiff, and ** the suit shall proceed 
legal re- at the instance of the surviving plaintiff and such legal 
^^ a* representative." Section 3i55 provides in similar teirms 
p^SSfl ^^^^ ^^^^ ^^^® ^^ *''^® ^^^ plaintiff or sole surviving plaintiff 
orap^l- dying and his representative applying to have his name 
entered on the record. By Section 582 it is declared 
that the words "plaintiff" "defendant" and "suit** 
used in Chapter XXI, cpmprising the above two sections, 
'* shall be held to include an appellant and respondent, 
and an appeal respectively," and that the above provi- 
sions " §hall apply to appeals under this chapter so far as 
such provisions are applicable." Applications made 
under either of the two Sections 36S or 365 ^' by a person 
claiming to be the legal representative of a deceased 

(y) V. K. Gojar r. V. D. ^wrve, Singh, I. L. K., 7 Cal., 91. See 

I. L. R., 2 Bom., 673, following also in the matter o/Haraaatoollah, 

Dhonessur v. Roy Gooder, I. L. R., I. L. i^., 3 Oal., 729. 

2 Gal., 336. See above, p. 21. (i ) Shoteenath r. Obhoy Nund, 

{h) Mahomed HoB8ein v, Koldl I. L. K., 5 Gal., 331. 

Digitized by VjOOQIC 



APPEALS AND APPLICATIONS. , 185 

plaintiff or appellant'' must be made within sixty days of 
the date of the plaintiff's or appellant's death. It has 
been held that this ai-ticle does not apply to the case of the 
representative of a deceased judgment-creditor seeking 
to continue execution proceedings commenced by him.O) 
Nor, in the case of a "plaintiff dying after decree, to hiii 
representative who seeks to appeal against the decree. (^) 
In either case the representative may come in withia 
the time within which the deceased might have done so. 



Article 171- A. 

Under Section 366 of the Code, also coming within "Under 
Chapter XXI, it is competent to the Court in the absence ^H of'\hQ 
of an application made under Section 365 to pass on the ^"it^d*! 
application of the defendant such order as it thinks jQt fendant." 
for bringing in the legal representative of the deceased 
plaintiff. Such an application of the defendant must be 
made within sixty days of the sixtieth day from the date 
of the plaintiff's death, that is, within sixty days from 
the expiration of the time allowed for the representative 
of the deceased plaintiff to come in. 



Article 171*B. 

Section 368 of the Code provides for the case of a " Under 

defendant, whether sole defendant or one of ijeveral, dying, feg^f'^tte 

" The plaintiff may make an application to the Court sa^^ ^^^ 

specifying the name. . .of any person whom he alleges to be the repre* 

* the legal representative of the deceased defendant and ^^^^e^^ 

whom he desires to be made the defendant in his stead," ceased de- 
fendant 

madeade- 

U Gulabdas v, Lakshijian Nar« (^) Eamanada v, Minatchi Am* ^^ 

har, I. L. R., 3 Bom., 221, , mal, I, L. B., 3 Mad., 236. 
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Such application must be made within sixty days of the 
dafe of the defendant's death, " When the plaintiff fails 
•to make such application within the period presicribed 
therefor, the suit shall abate^ unless he satisfies the Court 
that he had sufficient cause for not making the appliean 
tion within such period/* 

In the absence of this proviso which appears only in 
the amended Code of 1882, the suit or appeal necessarily 
abated on the expiration of sixty days from the date of 
the defendant's or respondent's deaths smd the plaintiff 
eould not come m and have the abatement set aside or 
apply for the^mbstitution of auotber^ name on the record^ 
It was, however, held in a case where this difficulty 
occurred that Section 372i was applicable and that under 
it the applicant might come in within three years and 
&ave the suit continued against the person on whom the 
interest in the suit had devolved. (^ But it is open to 
great dotrbt whether Section 3*12 refers to the case of 
devolution by death, for which special pt*ovision is made 
hy the preceding sections. Although for the purpose of 
these provisions of the Code ' defendant*^ includes res- 
pondent, it is not declared that the words are to be 
considered synonjmouB for the purpose of limitation 
under this article. And there are obvious reasons why a 
rule of limitation, which may be fair and just as applied 
to the circumstances provided for in Article 171, should 
not with equal Justice be applicable to the case of an 
appellant seeking to have the representativeof a deceased 
respondent made a party to the appeal. The question 
whether this article epvers such a case ib now under the 
consideration of the High Court of Madras. 

(f) Benode Mohini v. Sharafc tor General ol BengjU, I, In Ry & 
ChunderDey, I. L. R., 8 Cal., 837 ; Cal., 726, 
see Qocool Chunder v* AdmiiufltKi^ 



Digitized by VjOOQIC 



ATBPEILS XTSrS APPLICATIONS^ IST 
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Article 17143. 
Section 371 of the Code is as follows : — 
" Wlien a suit abates or is dismissed under this chapter, *^ Under 

Section 

fio fresh suit shall be brought oa th^ same cause of action, sn of the 
But the person claiming to be the legal representative ^lo. or- 
of the deceased bankrupt or insolvent plaintiff may ^^T.^ ^^^ 

^81(16 8fI1 

«p|)l y for an ^rder to set aside the order for abatement order for 

abatement 

or dismissal ; and if it be proved that he was prevented ordismis- 
by any sufficient -cause froKi<;ontinuing the suit, the 
Oourt shall set aside the abatement or dismissal upon 
rsuch terms as to «qsts or otherwise as it tliinks fit." 

An application under this section must be made with- 
in sixty daj^s of the date of the order for abatement 
or dismissal. The order for abatement is made under 
Section 346, when within the time limited by law, i.e., 
the time limited by Article 171, no application has been 
made under Section 3€3 or 365. Inasmuch as abatement 
does not follow as a matter of course under Section 366^ 
as it does under Section Z68, the application und^* 
Section 371 need not be made within any specified time 
from the death of the plaintiff. It is tlie date of the 
order of abatement that has to be regarded^ and it has 
been held that the representative of a deceased plaintiff 
may at any rate within three years of the latter's death 
apply for an order that the suit has abated and at the 
same time that it be revived under Section 371. i^) The 
order for dismissal referred to in this article may be mad« 
under Section 370 of the Code. 

W Bhoyrub Das* Jolixiny v, Doman Thakoor, I, L. K,, 5 €al.; IZ9-* 
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Article 173. 

'* For a This article gives ninety days '* from the date of the 

ju%ment decree or order." An application made under Chapter 

except in XL VII of the Civil Procedure Code, not, it is appre- 

vided for hended, one made under Section 206 of the same Code, 

162.''^ is within the article. W Applications for review may 

under Section Y, on good and sufficient cause shown, be 

admitted after the prescribed period has elapsed. And 

by virtue of Section XII in computing that period, the 

day on which the judgment complained of was pronounced, 

and the time requisite for obtaining a copy of the decree 

or order sought to be reviewed must be excluded. 



Article 175. 

«*Forpay- This article refers to the application, which may be 
^oTint^of'^^^^® "^y ^ judgment-debtor under Section 210 of the 
a decree^ Procedure Code for an order that the amount decreed be 

by instal- 

ments." paid by mstalments. 



Abticle 176. 

<* Under This article refera to two sections of the Procedure 

^tion ' Code under which awards made thereunder are directed 

^1^ or 626, ^Q i^Q gigd^ Under Section 516 an award made in a suit 

award be shall be signed by the parties who made it and shall be 

ffi?' filed in Court. Under Section 525, '' when any matter 

has been referred to arbitration without the intervention 

of a Court of Justice, and an award has been made 

, thereon, any person interested in the award may apply 

(n) See astotlus distinction Joykiskent;. Ataoor, I, L. B., O.Cal., 22. 

Digitized by VJV^V^V IC 



APPEALS AND APPLICATIONS. 189 

to the Courk...that the award be filed in court," and if 
on notice being given to tbe other parties no cause is 
tihown why the award should not be filed, the Court 
shall order it to be filed. In a case where, the lirbitra* 
tora having filed their award under Section 516, more 
than six months after the date of the same it was sought 
to have the award taken off the file on the ground that it 
was filed too late; it was held that the act of the 
arbitrator in handing an award to the proper officer to 
be filed was not an application within the meaning 
of the Act, the matter not being one with which the 
Court would have to deal judicially. It was suggested 
that the article might be applicable to an application 
to the Court by any of the parties to compel an 
arbitmtor to file his award. Under Section 525 as 
well as under Section 526 to which latter the article does 
not refer, it is clear that an application with which the < 
Court has to deal judicially has to be made.(o) 



Article 177. 

For cases on this article in connection with Section « For the 
XII. see above p. 178. SfTT- 

DealtoH^r 
Majesty in 
Council." 

Aeticle 178. 

This article limits the time«for applications for which "AppUca* 
no period of limitation is provided elsewhere in this ^^ no 
schedule or by the Code of Civil Procedure, Section 230. g^^^^^ 

isprovided 

It has been held that these general words must be elsewhere 
construed with reference to the terms of the preamble schedule, 
And to the character of the applications specifically ^' ^y ^® 

(o) Roljarts v. Hamson, I, t. E,, 7 Cal., 333.. 
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Code of enumerated ; and accordingly the following applications 
^dJi^'^' ^^^^ 1^^ considered as not governed by the article : an 
Section application to revive a case struck out for want of pro- 
secution and to I'estore it to the board, and semble an 
application *' to transfer a case from one board to another, 
to transfer a case to the bottom of the board or for change 
of attorneys and so forth ,"(p) ah apffl ication for probate,(«) 
an application by an arbitrator under Section 516 of the 
Procedure Code to file an award,W an application by a 
purchaser at a Court sale for a certificate.C') 

On the other hand, the article has been held to govern 
an application for revival of proceedings in execution 
which have been suspended by injunction or other like 
cause, (^) an application by a purchaser at a Court sale 
for the certificate to which he is entitled under Section 
316 of the Procedure Code/«) an application under 
Section 318 of the same for delivery of possession, as to 
which time runs from the date of issuing the certificate,^ 
an application for an amendment of a decree under 
Section 206 of the same Code ) i^) an application under 
Section 371 of the same to set aside the abatement of a 
suit, made more than sixty days after the death of the 
sole plaintifi*;(^) an application under Section 372 of the 
same, made more than sixty days after the death of the 
sole defendant, praying to have set aside an order of 
abatements) 



(p) Govind Ghunder r. Kungdn- I. L. R., 5 Bom., 29. 
money, I. L. R., 6 Cal., 60. (^) In re Khaja Patthanji, I. L. 

iq) In re Ishlan Chunder Roy, R., 6 Bom., 202. 
ib.j 707. (v) Basapa v. Marya, I. L. R., 3 , 

(r) Robarts v, Harrison, I. L. Bom., 433. 
R., 7 Cal., 333. (w) In re Gaya Prasad v, Sikri 

(s) Eylasa v, Ramasami, I. L. Prasad, I. L. R., 4 AU., 23. 
R., 4 Mad.) 172. Vitbal Janardan (a?) Bhoyrub Dass Johnrry v, 

V, Vithojirav, I. L. R., 6 Bom., Doman Thakoor, I. L. R., 6 CaL, 

686. Sed contra. In re Kh&ja, Pat' 139. 
thanji, I. L. R., 6 Bom., 202. (y) Benode Mohini v, 8. Chun- 

(0 Kalyanbhai r . Ghanashamlal, der, I. L. R., 3 Cal., 837. 
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Article 179. 

This article governs eyery application (or the execution ut column. 
of a decree or order of any Civil Court not provided for ** For the 
by the next article or by Section 230 of tlie Civil Pro-^f^^^ 
cedure Code. That section enacts in its third clause that, or ordor 
" where an application to execute a decree for the pay-iCivii 
ment of money or delivery of other property has been 5^^^ 
made under this section and granted, no subsequent ap-io^by No. 
plication to execute the same decree shall be gninted the Code^ 
after the expiration of twelve years from any of thOp^^^ 
followins: dates (namely,). dure, Sec- 

(a.) the date of the decree sought to be enforced or of 
the decree (if any) on appeal afiirming the same^ or 

(5.) where the decree or any subsequent order directs 
anypaymentof money orthedelivery of any property to be 
made at a certain date — the date of the default in making 
the payment or delivering the property in respect of 
which the applicant seeks to enforce the decree/' 

It has been held that this limiting clause applies only 
where the previous application has been made and 
granted under the section and not where such previous 
application has been made under the Code of 1859,(^) 
and also that it has no application to High Court decrees 
which are controlled by Article 180 only.(«) 

A decree made under Section 58 of the Registration Act Zrdeoiumn. 
of 1866 was held to come within this articleJ^) A question « i. The 
arose upon the Act of 1871 whether such a decree fell ^^f*^® 

order, or 

(2) Byraddi Snbha Reddi i>. Das- Anandr&u t^. Thakarchand, I. L. 
appa, 1. L. B!, I Mad., 403. Ram R., 5 Bom., 245. 



^shen V, Sedhu, I. L. R., 2 AH., (a) Mayabhai v, Tribhuvandas, 

275. Sadik AH Khan t^. Muhammad I. L. R., 6 Bom., 258. 

ib., 384. Ashootosh Dutt v. Doorga {b) Jai iShankar v* Tetloy, I. L» 

Chujn, I. L. R., 6 Cal., 604. R., I All., 586, 
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192 APPEALS AND APPLICATIONS, 

2. (where witliia Article 166 or Article 167, and the Allahabad 
b^n^ High Court decided that the latter article applied, 
app^l) while the Higli Court of Bombay held that, inasmuch as 
of the Buch a decree was not passed in a regular suit, Article 
dewee or '^^ "^"^' appl3\<<?) The question can no longer arise, for 
order of the Schedule now contains no article equivalent to this 
peUate' last mentioned one# - 

Court, or 

When, in a suit for land and mesne profits, the enquiry 
into the amount of mesne profits is reserved under Sec- 
tion 212 of the Code, proceedings taken after the decree 
for possession, for the purpose of determining the amount 
of the mesne profits payable, are in effect proceedings in 
continuance of the original suit and until those proceed- 
ings are closed there is no decree for a specific sum of 
money, and therefore time does not begin to*run.(<0 In the 
case of a similar suit wherein, the Munsif having decreed 
possession but dismissed the claim for damages, an appeal 
was preferred to the Judge who afiirmed the decree for 
possession and remanded the case for adjudication as to 
damages, and, pending this enquiry which resulted in a 
decree for damages made by the Judge on the 7th June 
1873, an appeal was preferred to the High Court which 
on the 6th March 1874 modified the Judge's decree for 
possession but did not interfere with the order of remand, 
it was held that time ran in respect of the decree for mesne 
profits from the latter date and not fi*om the ^ate of the 
Judge's decree. The view that there might be several 
decrees in one case, that of the High Court final on the 
point of possession and that of the Judge final on the 
point of damages and afibrding another period of limits 
ation for that portion of the claim, was considered to be 
erroneous. (0 But there may be more than one decree 
in a case where there is more than one party on either 

(e) Bhikambhat v. Fernandez, I. dtmniaaa, I. L. R, 4 Cal., 629. 
Xi. R., 5 Bom. , 673. {e) Imam AH v. Dasaundhi Bam, 

{(t) Dildar Hossein v, Muioe-" I. L. R., 1 All., 508. 
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side of the record, and the interests of the deci-ee-holders ^fjieb 
or the liabilities of the judgment-debtors are several. In 
such a case ati af)peal may be filed by one party as to part 
of the decree, leaving theremainder of the decree to be exe- 
cuted.t/^ It is a question whether a decree can be said to be 
final, pending proceedings nnder Section 108 of the Code 
to set it aside. In Allahabad it has been held that time 
runs from the date of the decree notwithstanding the 
pendency of such proceedings ; (^) whereas in Calcutta in 
a case, where the judgment-debtor having- had a decree 
passed against him ex parte applied to revive the suit on 
the ground of want of notice, it was held that such ap- 
plication kept the decree open so that it did not become 
final until the order of the appellate Court was passed. (*) 
An order for costs passed on the rejection of a petition 
for leave to appeal to the Privy Council is within Article 
167 of the Schedule of 1871 and, therefore,' within Article 
179 of the present Schedule.O) 

'Whenever there has been an appeal, it is the date of 
the decree or order of the appellate Court that has to be 
regarded. It makes no difierenee what is the result of 
the f^ppeal, whether to reverse or inodify the original 
deqree or to affirm it, or whether the decree be confirmed 
under Section 551 or the appefil dismissed for default 
under Section 566.0) Therefore, where on appeal to the 
Privy Council the decree of the High Court is affirmed, 
it is the order of Her Majesty in Council, not the decree, 

(/) SeeMnlliek Ahmed v. Haho- pendro, I. L. B., 6 Oal., EOl. 
med, I. L. R., 6 Cal., 194. (J) Kristo Einkur Roy v. Bajah 

(dr) Sheo Prasad t;. Anrudh Singh, Burrodacaimt, 14 Moo. I. A., 465. 

I. L. R., 2 AIL, 273. Venkatarayalu v. Narasimha, I. L. 

(A) Lutful Hnq v. Sumbhudin, R.,2Mad.,174.yira8amyt'.Manom- 

I. !<. R., SCal., 248. It is not many, 4 M. H. 0. , 32. Anmachella 

plear from the report what was the v, Veludavan, 6' M. H. C, 215. 

exact nature of the proceedings Waair Mahton v. Lulit Sing, I. L. 

taken by the jndgment-debtor. R , 9 Oal., 100. Nandngh Sewak r. 

(t) Hurro PershadRoy v. Bhu- Mahdo Pas, I. L. R., 4 AH., 274. 
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Article that has to be enforced. (^') Where the decree is of a 

179 

severable character, so that part of it could be executed 
pending an appeal in respect of another part of it, there 
seems to be no reason why time should not run against 
the decree holder with regard to the former part ; and 
there is a decision to that effect. ( ^ And similarly, where 
an appeal by one of several parties is concerned^ it might 
be naturally supposed that, if the decree is notwithstand- 
ing the appeal still executable as against the rest, time 
should continue to run in their favor from the date of 
the decree.H On the other hand, if an appeal by one 
defendant relates to the whole case of the plaintiff, so 
that if the former succeeded the plaintiff's suit would be 
dismissed altogether, the plaintiff may execute his decree 
for costs against the non-appealing defendants within 
three years from the date of the appellate Court's decree 
in his favour. • In other words, the appeal prevents time 
running in their favour^ 

It has been held that the words ' appeal' and * appellate 
Court' used in this article include an appeal to Her 
Majesty in Council. (^ ) And it was the same with Article 
* 167 of the Schedule of mUp) 

The words * where there has been an appeal* mean, 
where a decree is in question, an appeal from the decree^ 
not an appeal from an order dismissing an application to 
set aside the decree.(^) The words further include the 
case where, there having been a review of judgment and 
an appeal from the decree passed on review, such decree 

(k) Luchman Persad Singh r. (n) Mullick Ahmed ir. Mahomed, 

Kishim Persad, I. L. E., 8 Cal., I. L. R., 6 Cal., 194. 

218. See, however, Narsingh Dae, (o) Narsingh Das v, Narain 

V, Karain Das, I.L.E., 2 All., 763. Das, 1. L. R., 2 AU., 763. 

{1} Srinath Mazumdar v. Bra- (p) Gk)pal Sahn v. Joyram 

janath, 4 Beng. App., 99. Tewar^, I. L. R., 7 Cal., 620. 



(m) ChedooLaU v. Nund Coo- (9) Sheo Prasad v. Anrudh Singh, 

mar, 6 W. R. Mis., 60. Sangram I. L. R., 2 AU., 273. Wazir 

Singh V. Bujharat, I. L. R., 4 AU., Mahton v. Lnlit Sing, I. L. R., 9 

36. Cal., 100, 
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is set aside by the Appellate Courts and execution of the 
original deoree is sought. Time runs from the date of 
the decree of the Appellate Court. (^) 

There is a clear distinction between an appeal which '^3. (where 

is a matter of right and a review which is a matter at the i)een a re« 

discretion of the Court. The mere application for review V^ ^* .. 

'■*■ judgment) 

does not affect the finality of a decree. Where such an ap- the date 

plication has been made and rejected under Section 626, ^^qI ®' 

time continues to run from the date of the decree as if pawed oa 

the re- 
there had been no such application. view, ox^* 

Where an application for review of judgment was made 
on several grounds one of which relating to costs was 
alone held to be valid and the Court thinking that there 
had been a clerical error allowed that ground and ordered 
the correction of the decree, it was ruled that the decree 
drawn up in conformity with the order was the final 
decree. The application for review might have been 
rejected and the mistake corrected under Section 206, 
but that not having been done the decree-holder Was 
entitled to the benefit of the procedure adopted by the 
Judge.W 

Where a second or later application is in qilestion, the '^4. (where 
time within which it must be made is, subject to the ^^on^^' 
provisions of Section 230 of the Procedure Code, computed next here* 
from the date of the last preceding application. The mentioned 
important point of time is that of the application andj^^?^ 
not of the termination of the proceeding in which the date of 
application results. (0 Where an objection is taken by iJ^SS^- 
the judgment-debtor to the first application and on its J^^^^ 
being overruled an appeal follows, on the hearing of proper 
which the decree-holder supports the order made in his exeontiSt 



(r) Kandngh Sewak v. Mahdo (f) Fakir Muhammad v. Ghulam 

Das, I.L. R., 4AU., 274. Husain, I. L. R., 1 AU., 600. 

(«) Joykishen v. Ataoor Roho- Govind Lakshuman v, Narayan, U 

man, I. L. R., 6 Gal., 22. Bom., 111. 
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or to take favor, time still runs from Uio date of the applicatioo^ 
S'^dlS^ not from that of the opposition to the appeal.(«) The 
«®cution fact that in consequence of the first application property 
decree or continues under attachment makes no difference^ the next 
wder) m** application tinlesd made within thr^ie yeara is balred.M 

It may be, however, that there is no occasion for a 
second application for execution^ inasmuch as the one 
already made is still subsisting and onlj' needs that some 
step should be taken in continuance of it. When ab 
application properly made has not been disposed of in 
consequence of some delay on the part of the Court or of 
some order suspending proceedings^ it would seem t6 be 
unnecessary for the d0(H*ee-holder to make a freeh Appli- 
cation. Treating his former application as stiil subsist* 
ing he may ask the Court to proceed upon it, and lie is 
not barred by limitation if he has bo applied within 
three years of the date when the right so to do aoerued^ 
that is, in the case where execution proceedings liave 
been stayed by injunction^ within three years from tlie 
removal Uiereof.<^) An objection having been silcoess- 
fully made by a third party to the fir^ application 
for execution^ the decree-holder brought a suit agtinbt 
him and having succeeded then renewed his application. 
It was held that this wais liot a hew application but 
mad^ ih continuation of the first.(^) In compliance With 
an appliteation made by the decree-holder property was 
sold and thfe proceeds having been paid over to him, 
the proceedings weie sti-wcfc off the file. Afterwards, ah 
order having beeh obtained at th6 instance of the judg- 
ment'^debtor directing that the sale should be set aside 
and the money r^ftinded by the decree-holder, he inade 

(u) Eristo Coomar v, Mahabat, Jibhai Mahipati v, Parbhu Bapu, 

1. 1. R., 5 €al., 595. 1. L. R., 1 Bom, 69. Soobroyer r. 

{v) Brooks V. P. Mari Nnnjappa, Thiravady, Mad. L. B., 144. See 

4 Ifad. H. C, 316. abovv, p. 1«Q. 

(tr) Ealyanbbai v, GhanagamlaJ, _ (x) raaam Kaon f • Gardner, I. L. 



t li. R., 5 Bom., 2d. T. y. Baga\tt R., I AIL, 355. 
V. Ayuxxianjiri, I Mad. H. €., 261. 
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a fresh application for execution. This application was ^de 
held to be in continuance of the former one.(y) The con- 
trary, however^ was held in a very similar case, where, 
after satisfaction of the decree had been entered and the 
proceedings struck off, it turned out that the judgment- 
debtot had Jn fiidt no interest in the property sold.(«) 

Whether the execution pi-oceedings are at an end is 
a question of fact to be decided in view of all the circunw 
stances of the case^ the fact that the case is struck off 
fi'om the file not being conclusive.(o) 

The ai)pUmlfloii miisi be OMMie '' in accordaiice with <*Pro|i«r 
law to the proper Oeurt^" the proper Court being ^^'^^ 
according to explanation II the Court '^ whose duty it is ^^^ 
(whether Uttder Bectmi 236 or 327 of the Code of Civil duty it is 
Procedure or otherviee) (o execute the decree or order/' {j^deri^ 
It naaj be made cwraUjr.W Where the decree directed 22?of the 
that Q»e party should be maintained in possession of Code of 
certain tlim'es in a viUage by cancel men t of the order of Procedure 
the Settlement Officer directing entry of tlie other party's ^^^" 
name in respect of such shares in the Revenue Eegister, executethe 
it was held that an application for an order to issue to order! ^' 
the Collector directing amendment of the settlement 
records was not ' in acc6rdance with law.'(^) 

la oiMB cottbig vm4ist 4hlb Act of 1371, wherein how- 
«v(er.ti)€i9e woida 4o noti^^eiaiv it was h^ Uiat an c^pli- 
oetioa though uvegnlar m^ht be valid for the purpose of 
Article 167: for instance, va application made by the agent 
of the judgment-creditors ;(^ in tlie case of a decree made 

bf) Itanme «. AhiooL, h L. R., <^ AmarSiaghi^. Ts^ I. L.R., 

4 €dk, 4J5. 3 AU., 139. 

(e) Ehair^an-iiiMa «. Gftuti (<i| Mnhtfnmad Umar i'. kanula 

— *-- Lii.».,«AIL» 484. Bibi, I. li. R., 4 AU., 34; see 



(a) Hurroiuttht^.Cimiiku LaO, I. Jibtei Mahifttti c^. ParUin Bapu, 

I» B., 4 Cal, m. OMk^oMiGy I. L. B., 1 Bom.) 69. 

IMm, ft Ifibfatth GiMiAer, I. X. (4) A«toe ^sree v. Bidlioomoo- 

Bwv .8 oa., «I9. RamlMaiidir ^. khee, I. L. B., 4 Cal., 605. 
Gopettnv^ I. L. IL, i Cbl., n6« 
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Aiticle against the agent of a firm, an appKoation of another 
agent of the same firm.(0 A* conciliator appointed under 
the Dekkan Agriculturist's Act is not a Court to which 
an application ior execution can be effectively made.(/) 
An appeal by the judgment-creditor against an order 
passed in the judgment debtor's favor, not being presented 
to the proper Court within the article, cannot be treated 
&s an application within the meaning of it.(^) In the same 
way under tlie Act of 1871 it was considered that the ap- 
plication must be made to the Court executing the decree 
and that it was not sufficient that it was made to one to 
which an appeal might lie from that Court.(^) 

The following applications have been held to come 
within the article as being applications * to take some step 
in aid of execution' : an application to transfer the exe- 
cution of a decree imder Section 223 of the Procedure 
Code ; (0 an application to retransf er a decree to the Court 
by which it was originally passed;0')an application by the 
judgment-creditorforacertificatethata copy of the Bevenue 
Begisteris necessary, such certificate being required in 
• order to facilitate the obtaining of the copy from the 
Collector ;(*) an application by the decree-holder for payment 
out of Court of money lodged by the auction purohas6r(0 ; 
an application made by the judgment-debtor stating that 
execution proceedings had been adjiisted and that the 
balance due would be paid and praying that the proceed- 

(e) Latchman Bibi t;. Patniram, dun Moliim, I. L. E., 6 CaL, 613. 

I. L. B., 1 AU., 610. 0) Kriflhnayyar v, Venkayyar, 

(/) Manohv V. Gebiapa, I.L.B., L L. B,, 6 Mad., 81. 

6 Bom., 31. W Kimbi Mannan v. Seahagiri, 

iff) Kristo Coomar, v. Mahabat I. L. B., 6 Mad., 141. 

Khan, I. L. B., 6 CaL, 696. {fi Yenkatarayaln v. Naraaimha, 

(A) Soobroyer r.Thiruvady, Mad. I. li. B. , 2 Mad, , 174. 86e,howev6r, 

L. B., 144. H. Chtinder Chowdry p, Brojo- 

(i) Lutchman Pundeh v. Mad- Soondory I. L. B., 8 Gal., 69. 
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ings imght be straok of! the file ;{*^) an application joined Article 
in by both partieB stating that they had arranged terms ^^^' 
and praying accordingly for postponement of a sale which 
had already been advertized. (^) It is difficult to imderstand 
how in these two later cases there can be said to be any 
application to the Court *' to take a step in aid of execu- 
tion." 

On the other hand of the following applications, it has 
been held that they do not satisfy the terms of the article : 
an application for sale of property abeady attached ; M 
an application for payment out of money deposited in 
Court by the judgment-debtor;^!') the opposition by the 
decree-holder to an appeal presented by the judgment 
debtor on an order passed in execution. (9) 

It is apprehended that an application, otherwise satisfy- 
ing the article, would be none the less effectual, because 
it proved abortive ; provided at least that it was not merely 
a colourable one ; (^) but that an application made simply 
to keep in force the decree which would have been effective 
under the repealed Acts would be of no avail under the 
existing law. 

The application * to enforce a decree,' referred to in 
Article 167, Act of 1871, and in Section 20, Act XIV of 
1859, was an application made whether under Section 212 
of the Code of 1859 or otherwise, by. which proceedings 
in execution were commenced, not an application of a sub- 
sidiary or incidental kind made during the pendency of such 
proceedings. Therefore it would appear that a decree- 



(m) Ghansham v» Mukha, I. L. 89. Sheo Gholam Sahoo v. Rahut 

R., 3 AU., 320. Hossein, I. L. R., 4 Cal., 6. See, 

in) Mainath. Kuari v. Debi however, Venkatarayalu v, Nara- 

Baiish Rai, I. L. R., 3 AU., 767.^ simlia, I. L. R., 2 Mad., 174. 

(o) Khair-un-nissa v. GU.iiri (q) Kristo Coomar v, Mahabat 

Shankan, I. L. R., 3 AU., 484. Khan, I. L. R., 6 Cal., 695. 

ip) H. Chunder Chowdry v. (r) See Hira LaU v.Budri Dass, 

Brojo-Soondury, L L. R., 8 Cal., L. R., 71. A., 167. 
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Article holder applying for warrant of attaehmeHt affeeif notion 
^^^- isBued under Section 216 or payii^ money into Oonrt for 
the purpose of causing issue of proelamation of a sate 
already ordered could not be said to be making an aj^^iea- 
tion to enforce the decree. («) Such applications might 'Well 
be deemed applications ^ to take scmie step in aid of eqpe« 
cution'. The following applications have been held to 
be applications ' to enforce the decree : ' an application 
made by the heir of a deceased decree-hqlder to have hi^ 
name substituted on the record ;(0 an application to fix a 
fresh date for a sale already proclaimed but adjoqrned. M 
On the other hand, an appIicaUpi^ for certificate of heirship 
under Act XXVII of 1860, has been held not to satisfy 
the requirements of Section 2Q of the Act of 1859. W 

A decree-holder who applied to the Cqurt simpUeiter to 
* keep the decree in force* saved it from thebar of limitation. 
The application nieed not therefore have been made imd^r 
Section 312 of the Code.(«^) An application under Se<jtion 
285 for a transmission of copy of the decree to another 
Court satisfied the requirements of tbe lav.(^) So also an 
application to attach a pension made after a previous attach- 
ment of the same pension had been removed. Such an 
application was held good to keep alive the decree so that 
it might be enforced against other property of the defend" 
ant.(y) So also an application by the judgment debtee 
stating that the proceedings in execution of the decree had 
been adjusted and that the balance remaining due would be 
paid and asking that the proceedings might be struck off 

(s) Chnnder Coomar v. Bliogo- dra v. M. Bamaiya, t^. 14S. 

butty, I. L. B., 3 Cal., 235. Prabha- {tp) Qkvmder Coomar v, Bhogo- 

cararow v. Potannah I. L. B., 2 butty, I. L. B., 3 Osil., 236. 

Mad., 1. (^) Husain Bakhsh t^. Madge, 

{t) GoVind Shanbhog v. Appaya, I. L. Jt., 1 AH., 626, Collins v. 

I, L. B., 6 Bom., 246. MaulaBakhsh, I.L. B,, 2 AH., 284. 

(«) Amar Singh v. Tika, I. L. B., (y) Jamna^M i>. LaUtaram) I. L. 

3 AH., 139. B., % Bom., 294, distingnishin^ 

(t;) Lakshmamma v. Yenkatar^- Jibliat M^lupati v. Ptobhu, I. X^. 

gava, 4 Mad., H. C, 89. Virabha- B., 1 Bom., 69. 
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the file; (*) nn appeal by the judgment-creditor against an Article 
order passed in the judgment-debtor's favour; W an appli- ^^^' 
cation praying for a stay of the sale and at the same time for 
aeontinuance of the attachment which would otherwise be 
terminated by the sale* (^) The fact that the application 
proved abortive did not in itself make it the less effec* 
tual ; for instance, where the application was rejected 
because the applicant failed to produce the certificate 
which he had on the occasion of the rejection of a former 
application been directed to produce.(<') Where the appli- 
cation was by mistake presented to a Court not having 
jurisdiction, at any rate where the mistake was made 
in good faith, tlie applicant was entitled to rely on it, 
nor it seems would want of diligence on his part be 
material.(<=^) 

By the sixth clause provision is made for all cases where "6 (Whew 

the decree directs payment at some future time either by cationw* 

instalments or otherwise, any pay!^ 

meni 

It has been said that where the decree directs payment Je^*^ ^® 

of money by instalments it is considered that, as the com- J^J^^ to be 

mand of the Judge prescribes a term for the performance of J^jl^*^ • 

the several parts of his order, it is to be construed as be- aate) suoli 

• ... date, 

coming a judgment for the purpose of limitation as to each 

instalment only on the day when the payment is to be 

maae.(^> With a decree simply directing payment of 

money by instalments on certain days time runs as to each 

instalment from the day so appointed. But, if there is a 

{z) Ghansham v, Mukha, I. L. lokemoney v. Mohesh Chonder, I^ 

R., 3 AU., 320. L. R., 3 CaL, 647. 

{«) Bipko Dassf. ChunderSee- (e) Sakharam Biksliit v. (Janeell 

kur, B. L. R., Sup. Vol., 710. Sathe, I. L. R., 3 Bom., 193. Kan- 

(i) Nukanna v. Ramasami, I. chan Singh v. Sheo Prasad, I. L. 

L. R., 2 Mad., 218. R., 2 AU., 291 on Act of 1^71 ; ai 

{c) Kendiga Madi v. Soobamma, to Aot of 1859, Utamram v. Gird- 

6 Mad. H.C., 463. harbal, 4 Bom., A. C, 45. Gopala 

(d) Hira Lall v. Budri Dass, L. Setty v. Damodara, 4 Mad., H. C, 

R., 7, L A., 217. Roy Dhunput 173. Sham Lai v Kanahia Lai, I. 

t\ Mudhomottee, 11 Beng., 23. Go- L. R., 4 AU., 316. 

26 
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Article Condition making the whole amount payable on default as 
^^^' to one instalment, the weight of authority is in favor of 
the view that time runs as to the whole from the date of 
Biich default. There is no provision for waiver as there is 
in Article 75, and therefore payments made subsequently 
to default would not affect the question. (/) Still it 
has been ruled in Madras that the provision as to 
the whole amount being recoverable at once on default being 
made does not affect the admissibility of the application 
for execution when that provision has not been enforced, iff) 
A decree for future maintenance appears to come within 
this clause. It was held under the Act of 1859 that 
such a decree might be executed within thi*ee years of the 
time when it became enforceable, and that therefore, if 
maintenance were for a time duly furnished in accord- 
ance with the decree, the period woxild commence only 
from the date when maintenance was again withheld. (^) 
On the other hand in a case governed by the Act of 
1871 it was apparently considered that a decree for main- 
tenance should be treated for purposes of limitation like 
an ordinary decree, no account being taken of intermediate 
payments on account of maintenance. (*) It should be noted 
that the terms of Clause 6, Article 167, Act of 1871, are 
. very different from those of the clause as it now stands in 
die present Act. Decrees other than those directing pay- 
ment of money not being affected by this clause, it 
follows that for a decree for land or other specific property, 
directing its delivery at some future specified date, time 
must nevertheless run from the date of the decree. Dealing 
with Section 58 of Act VIII of 1859 (Bengal), the Court held 

(/) Dulsook Rattanchand v. I. L. R., 3 Mad.j 257. 
Chugon, I. L. R., 2 Bom., 356. (A) Lakehmi Ammal v. Seshadri, 

Asmutullah Dalai v. Kally Churn, 4 Mad. H. C, 275. Sinthayee v, 

I. L. R., 7 Cal., 56. Shib Dat v. Thanakapudayen, i*., 183. 
Kalka Prasad, I. L. R., 2 All., 443. (t) Naranappa Aiyen V. Kanna, 

(ff) Bl,Appayy^ v. K. Papayya, 8 Mad. H. C, 97. 
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the words 'from the date of such judgment' to meanAriido 
* from the date when the rent is adjudged to be payable.'O) ^^^' 

If two or more decree-holders are entitled to have aExplana- 
payment or delivery made to them severally, then an ap- ^^^ ^' 
plication for execution made by one of them operates in his 
favour only, and does not enure to the benefit of the 
other decree-holders. (*) But when a decree made in favor 
of several plaintiffs is a joint one, such an application made 
by one, as it may be under Section 231 of the Civil Pro- 
cedure Code, enures for the benefit of all.(0 The Code 
does not allow one of several decree-holders to apply for 
the partial execution of a joint decree, but an application 
so made might still be an application to ** keep the decree 
in force'* and have effect ^ven to it. It has been so 
held in Madras, (»^) but in Allahabad such an application was 
held to be inoperative under the Act of 1871.(«) 

The same rule holds good where there are several 
judgment-debtors. A decree made against several de- 
fendants jointly is kept alive by an application madeagainst 
one of the number ; whereas, if the liability created is 
several, an application is inoperative as against those not 
made parties to it. An application made against one legal 
representative of a judgment-debtor is valid and gives a 
new period as against others of his representatives. W The 
decree in a partition suit being declaratory of the rights of 
each of the peraons interested in the property oi which 
partition is sought, it is considered that a proceeding in 
execution ta^en by one shareholder is equally a proceeding 

U) Gurubullah v. Mohim Lall, B., 1 AH., 510. 
I. L. E., 7 Cal., 127. (m) P. P. Kuthath v. P. P. 

(k) Chooa Sahoo v. Tripoora Bavotti, I. L. R., 3 Mad., 79. 
Dutt, 13 W. R., 244, Azizunissa t>. («) Ram Autar v. Ajudhia 

Shaslii Bushan, 2 Beng. App., 47. Singh, I. L. R., 1 AH., 231. Seo 

Oudhbehari v. Bajamohan, 4 also Banarsi Dae t>. Maharani Kuar, 

Beng. App., 41, on the Act of 1H59. I. L. R., 6 All., 27. 

(0 Autoo Misree v. Bidhoo- (o) Ram Anuj r. Hingu, I. L. 

mookhee, I. L. R., 4 Cal., 605. R., 3 All., 517. 
Xachmaa Bibi v. Patzii, Ram-L L. 
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Article token on account of the others. An application for execution 
pl^^^n ^^^^ by the plaintiff under such a decree may, therefore, 
I» prevent time running against the defendant, (i^) The 

rulings on Section 20 of the Act of 1859 are to the same 

effect. (?) 

Effect of A decree once barred by limitation is always barred and 
^^rew. ^^ ®^®^* ^^ b^ S^^^^ *^ i* ^^ application for execution 
or as a set-off to another decree^ the execution of which is 
not barred.W Still, if, on an application for execution 
being made, it be held, although erroneously, that the ap- 
plication is not out of time, such decision, if not appealed 
against, is final and cannot be questioned by the judg- 
ment-debtor on any subsequent application being made.W 
For other purposes unconnected with execution the 
validity of a decree is not affected by its being time-barred. 
Thus a decree made between landlord and tenant or 
between mortgagor and mortgagee in a redemption suit 
is admissible in evidence and indeed conclusive to prove 
the rate of rent payable or the existence of the mortgage 
notwithstanding that no advantage coxdd be taken of it in 
execution.(0 In cases too where a suit might be main- 
tained to enforce the decree, the decree-holder has imder 
Article 122 twelve years from the date of the decree irre- 
spectively of any question as to the decree itself being 
barred.(«*) FaQure to take advantage of a decree for 
redemption, unless a time is fixed within which the holder 
must exercise his right, does not prevent him from 
instituting a fresh suit. W 

(p) SheikhEhoorsliedf. Nubbee, Homesh Chunder, I. L. H.» 9 CaL, 

I. L. R., 3 Cal., 651. 66. 

(g) See cases collected in I. L* (0 Birchunder i'. Hurrish Chun- 

It., 1 AU., p. 232. der, I. L. K, 3 Cal., 383. 

(r) StoweU v. Billings, I. L. {u) See Fakirapa v. Fandu- 

B., 1 All., 360. Bissessur v» Maha- rangapa, I. L. K., 6 Bom., 7. 



tab, 10 W. R. F. B., 8. Beng. L. R.^ (v) Sami «. Somasundrum, I. L, 

Supp. Vol., 967. '^ 

(8) Mnngul P^rsbad v. Grija 
Kant, I. L. R., 8 Cal., 61 ; L. R., 
8 I. A., 131. Bandey Earim v. 



Supp. Vol., 967. R., 6 Mad., 119 ; contra^ Anrndb 

(8) Mnngul P^rsbad v. Grija Singh v, Sbeo Prasad, I. L. R., 4 
Kant, I. L. R., 8 Cal., 61 ; L. R., AU., 481. 
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Article 180. 

The period of twelve years is givOTi to one seeking " to Article 
enforce a judgment decree or order of any Court establish- 
ed by Eoyal Charter in the exertase of its ordinary civil 
juri^ction or an. order of Her Majesty in Council." 
Time begins to run in the first instance " when a present 
right to enforce the judgment decree or order accrues to 
some person capable of releasing the right." 

As in dealing with mortgages on which a High Court 
acting in its original jurisdiction has to adjudicate, so in 
dealing with judgments or decrees of the same Court, the 
Legislature has followed the precedent of English Law 
and laid down rules distinct from those applied to decrees 
passed in mofussil 8uits.H The language of this artide, 
which closely resembles Section 19 of the Act of 1859, is 
taken from the English Statute, 3 & 4 Will. IV, Cap. 27. 

In the proviso that " when the judgment decree or 
order has been revived. . .the twelve yeim shall be computed 
from the date of such revivor... or the latest of such 
revivors" reference is made to a proceeding known to Eng- 
lish practice but not recognized at least by the same name 
m the procedure of this country. It has been held that 
the process of * reviving' a judgment, whidi adopted from 
England prevailed in the Supreme Court, has its equiva- 
lent in the proceeding prescribed by Section 248 of iiie 
Code, and that the order made after notice imder that 
section has the effect of reviving the decree within the 
meaning of the article.^ The proviso furttier ^ves the 
decree-holder a fresh period of twelve years computed 
from the date of any payment of part of the principal 

{w) Kristo K. Roy r. Hajah BT. C.r215, 
Burrodacant, 14 Moo. I. A., 465. {x) AfiOliootosli Dutt v. Doorga 
Aruuacliella V. Yeludayan, 5 Mad. Chum, I. L, K., 6 Cal., 504. 



Digitized by 



Google 



206 APPEALS AND APPLICATIONS. - 

Article monejr secured thereby or of interest on the same, and 
" from the date of some acknowledgment of the right 
thereto given in writing signed by the person liable to pay 
such principal or interest or his agent to the person 
entitled thereto or his agent." It may be noted that, 
the words " in the meantime," which appear in the proviso^ 
to Section 19 of the Act of 1859 as in the 40th section of 
the English Statute are not reproduced in the article. In 
the absence of these limiting words, there is nothing to 
show" whether or not the revivor acknowledgment or pay-» 
ment must take place before the original period of twelve 
years has expired (y) The provisions of Section 230 of 
the Procedure Code are not, in tho judgment of the' 
Bombay High Court, intended to control this article or to 
apply to High Court decrees.(«) 

An acknowledgment made under this article must be 
made to the party entitled or his agent. It has been 
held that an admission of a debt in an insolvent's schedule, 
is a sufficient acknowledgment within Section 40 of the 
English Statute being made by the debtor himself for the 
benefit of his creditors.!*) 

The order of Her Majesty in Council on an appeal 
from a High Court decree, being the paramount decision, 
is none the less the order which has to be enforced because- 
it merely affirms the High Court's decree.C*) 

(y) See onthd construction of (z) Mayabhai v. TribhuvandaSj 

the English Statute, Darby and I. L. R., 6 Bom., 258. 

Bos., p. 159. Markwick v, Hurding- (a) Darby & Bos., p. 163. 

ham, 15 Ch. D., 339. E. Yasu- (b) Luchman Persad Singh v. 

devan v. C. HossaKutti, 6 Mad. Kishen Persad, I. L.K,, 8 CaL, 

H. 0., 138 on Section 1, Clause 218. See above, p. 193. 
15, Act Vm of 1869. 
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ACT No. XV OF 1877. 

THE INDIAN LIMITATION ACT ^ 1817. 
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ACT NO. IX OF 1871. 



P<M8ed hy the LegislcUwe Council of India, Received the a$$ent of the 
OovemoT'Oeneral on the 2Uh March 1871, 



AN ACT FOR THE LIMITATION OF SUITS AND FOR 
OTHER PURPOSES. 

Whebeas it u expedient to consolidate and amend the law relating to 
Preamble ^^^ limitation of suits, appeals and certain applications 

"^^^ to Courts ; And whereas it is also expedient to provide 

rules for acquiring ownership by possession ; It is hereby enacted as 

follows : — 



FABTI. 

PRELIMINARY. 

^ort Title ^ ^' "^^^^ ^^ ™*y ^® called " The Indian Limit- 

ation Act, 1871 ; " 

It extends to the whole of British India; but nothing contained 
Extent of Act. ^^ Sections two and three or in Parts II and III 
applies — 

(a) to suits instituted before the first day of April, 1873, 

(5) to suits under the Indian Divorce Act, 

(c) to suits under Madras Regulation YI of 1831. 

Commencement ^^^® ^^ *^*^^ come into force on the first day of 

July 1871. 

$ 2. On and from that day the enactments mentioned in the first 

Repeal of enact- schedule hereto annexed shall be repealed to the extent 

latnts. specified in the third coluian of the same schedule. 
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ACT No. XV OF 1877. 
THE INDIAN LIMITATION ACT, 1877. 



An Act for the Limitation of SuitSj and for other 

purposes. 



(Keceived the assent of his Excellency the Governor- 
General ON the 19th July 1877.) 

Whereas it is expedient to amend the law relating to the 
p^^^^j^ limitation of suits, appeals and certain 

applications to Courts ; And whereas it 
is also expedient to provide rules for acquiring by possession 
the ownership of easements and other property ; It is 
hereby enacted as follows :— 



PART I. 

PRELIMINAEY. 

m.n^T\fio § 1- This Axft may be called 

Short Title. ,, ^^^ ^^^.^ Limitation Act, 1877:" 

It extends to the whole of British India ; but nothing 
Extent of Act Contained in Sections two and three or 

in Parts II and III applies— 
(a) to suits under the Indian Divorce Act, or 
(*) to suits under Madras Eegulatiou VI of 1831 ; 
^^ . And it shall come into force on the 

Commencement. ^^ ^^ ^^ ^^^^^ ^g^^ 

§ 2. On and from that day the Acts mentioned in the 

Repeal of Acts ^^* Schedule hereto annexed shall be 

^ ^ * repealed to the extent therein specifledt 
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IV PRELIMINARY. 



Interpretation- § 3. In this Act, unless there be something re- 

claims©* pngnant in the subject or context— 

" minor'' means a person who has not completed his age of eighteen 
years; 

" plaintiff " includes also any person through whom a plaintiff claims ; 

" nuisance" means anything done to the hurt or annoyance of another's 
immoveable property and not amounting to a trespass ; 

" bill of exchange" includes also a hundi ; 

** trustee" does not include a ben4mfd&r, a mortgagee remaining in 
possession after the mortgage has been satisfied, or a wrong-doer in 
possession without title 
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PRELIMINARY. V 

But all references to the Indian Limitation Act, 

Beferences to Act IX 1871, shall be read as if made to this 

o^ 1871. ^ct ; and nothing herein or in that Act 

contained shall be deemed to affect any title acquired, 

Saving of titles ai- or to revive any right to sue barred, 

ready acquired. under that Act or uudcr any enactment 

thereby repealed ; and nothing herein contained shall be 

Saving of Act IX of deemed to affect the Indian Contract 

1872, Section 25. ^^f ScctioU 25. 

7 • 

Notwithstanding anything herein contained, any suit 
Suits for which period mentioned in No. 146 of the second 
prescribed by this Act is schcdule horcto anucxed may be brought 
crill^r by^Vct^^ix ^of withiu fivo ycars next after the said 
1871. first day of October 1877, unless where 

the period prescribed for such suit by the said Indian 
Limitation Act, 1871, shall have expired before the com- 
pletion of the said five years ; and any other suit for which 
the period of limitation prescribed by this Act is shorter 
than the period of limitation prescribed by the said Indian 
Limitation Act, 1871, may be brought within two years 
next after the said first day of October 1877, unless where 
the period prescribed for such suit by the same Act shall 
have expired before the completion of the said two years. 

T ^ ^ . . , S 3. In this Act, unless there be 

Interpretation-clause. y^ . i • .i i • ^ 

something repugnant in the subject or 
context — 

* plaintiff' includes also any person from or through whom 
a plaintiff derives his right to sue; ^applicant' includes 
also any person from or through whom an applicant derives 
his right to apply ; and ' defendant' includes also any person 
from or through whom a defendant derives his liability to 
be sued : 

* easement' includes also a right, not arising from con- 
tract, by which one person is entitled to remove and 
appropriate for his own profit any part of the soil belonging 
to another, or anything growing in, or attached to, or 
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yi LIMITATIOlf W WITS, &C. 

'* registered" imanA dulj registered under the law for the regiBtration 
of documents in force at the time and pla^e of executing the document 
referred to in the context ; 

* ** foreign oountrj" meana any country other than British India; 

and nothing shaH be deemed to be done in **good faith" whieh is not 
done with due care and attention. 



FART 11. 

LIMITATION OF SUITS, APPEALS, AND AFPLI0ATION8. 



§ 4. Subject to the provisions contained in sections five to twenty-six 

(inclusive), every suit instituted, appeal presented, 

DismiBsal^smts, a^d application made after the period of limitation 

&c.,m8Ututed,&c., prescribed therefor by the second schedule hereto 

al^p^nod of limit- annexed, shall be dismissed, although limitation has 

' not been set up as a defence. 
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LIMITATION OF SUITS, Ac. "vii 

sti!bsistmg upon the land of another : (Repealed hy the 
Indian Eaaemenis Act^ V of 1882^ 

* bill of excliange^ includes also a hundf and a cheque : 
' bond' includes any instrument whereby a person obliges 
himself to pay money to another, on condition that the obli- 
gation shall be void if a specified act is performed, oris not 
performed, as l^e case may be : 

^ promissory note' means any instrument whereby the 
mafc^ €»g^es absolutely to pay a specified sum of money 
to another at a time therein lunited, or on demand, or at 
sight : 

^ trustee' does not include a bendmlddr, a mortgagee 
remaining in possession after the mortgage has been satis- 
fied, or a wrong-doer in possession without title : 

'fHHt' does not include an appeal or an application : 

^ registered' means duly registered in British India under 
the law for the registration of documents in force at the 
time and place of executing the document, or signing the 
decree or order, referred to in the context : 

* f(«^ign country* means any country other than British 
India; 

and nothing shall be deemed to be done in ^ good faith' 
wMch is not done with due care and attention. 



FABT IL 

LIMITATION OF SUITS, APPEAXS AND 
APPIilCATIONB. 

§ 4. Subject to the provisions contained in sections 
.^^ five to twenty-five (inclusive), every 

&CU,, in^tuted, *&c., suit instituted, appeal presented, and 

alter period of limit- a^)licatian made after the period of 
^^ limitation prescribed therefor by the 

second schedule hereto annexed shall be dismissed, although 

limitation has not been set up as a defence. 
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Explanation. — A suit is instituted in ordinary cases when the plaint 
is presented to the proper officer : in the case of a pauper, when his 
application for leave to sue as a pauper is filed ; and in the case of a claim 
against a company which is being wound up by the Court, when the 
claimant first sends in his claim to the official liquidator. 

Illmtratiom. 

(a.) — A suit is instituted after the prescribed period of limitation. Limitation 
is not set up as a defence and judgment is given for the plaintiff. The defendant 
appeals, "file Appellate Court must dismiss the suit. 

(b.) — ^An appeal presented after the prescribed period is admitted and register- 
ed. Tne append shall, nevertheless, be dismissed. 



§ 5. a. If the period of limitation prescribed for any suit, appeal or 

p^ . he *^PPli^*'io'^ expires on a day when the Court is closed, 

CourtTdosTdwhen ^^^ ^"^^ appeal or application may be instituted, 

period expires. presented or made on the day that the Court re- 

^ ' opens ; 

h. Any appeal or application for a review of judgnient may be admitted 

Proviso as to ap- ^^^ ^^® period of limitation prescribed therefor, when 

peals and applica- ^^® appellant or applicant satisfies the Court that he 

tions for review. ^^ sufficient cause for not presenting the appeal or 

making the application within such period. 



§ 6. When, by any law not mentioned in the schedule hereto annexed 

. and now or hereafter to be in force in any part of 

Different periods British India, a period of limitation differing from 

of limitation pres- ^^^^ prescribed by this Act is specially prescribed for 

cnbed Dy local ^^^ suits, appeals or^applications, nothing herein con- 

^^^^* tained shall affect such law. 

And nothing herein contained shall affect the 
Appeals from de- periods of limitation prescribed for appeals from, or 
creesof High Courts application to review, any decree, order or judgement of 
on original side. a High Court in the exercise of its original jurisdic- 
tion* 



§ 7. If a person entitled to sue be, at the time 
Legal disability, the right to sue accrued, a minor, or insane, or an 
idiot, he may institute the suit within the same period 
after the disability has ceased, or (when he is at the time of the accrual 
affected by two disabilities) after both disabilities have ceased, as would 
otherwise have been allowed from the time prescribed therefor in the 
third column of the second schedule hereto annexed. 
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Expkmatim. — X. suit is instituted in ordinary cases 
when the plaint is presented to the proper officer ; in the 
c ase of a paupe r, i ^en his application for leave to sue as a 
pauper_is filea ; andm the case of a claim against a Company 
which xs being wound up by the Court, when the claimant 
first sends in his claim to the official liquidator. 

fa,) — A suit is instituted after the prescribed period of limitation. 
Liautation is not set up as a def^ice and judgment ift given lor the 
pkitttffF. The defendtot iq^ealb. The AppeUate Court must dismiss 
the suit. 

fhj^kxi appeal presented after tiiepreseribedpenlodis admitted 
audi vfigifitetedti Xhe appiBal: shAU> nevWthelessy be dismissed. 

§i 5* If the period of limitation prescribed for any 

Proviso where Court ^uit, appeal or^pplicatiou oxpires on a 

is closed whea period day whou the Court IS closed^ me suit, 

®*i^' appeal or explication may be instituted, 

presciited or mada on the day that the Court re-opens : 

Any appeal or application for a review of judgment 
Ro^saa* to appeals BB^beadmittedaftorthe^iiodof limit- 
and' aOTMctttipns for ation prescribedl tJlerefor, when the. 
'*^®'^- i^pdlant or applicant satisfles^ the Court 

that he had su£B.cient cause for not presenting the appeal 
or making the application within such period. 

§ 6. When, by any special or local law now or here- 

Speciai and local laws after in f orco in British India, a period 

of limitation. ^f limitation is specially prescribed for 

any suit, appeal or application, nothing herein contained 

shall affect or alter the period so prescribed. 

§ 7. If a person entitled to institute a suit or make 
Le 1 disabiut ^^ application be, at the time from which 

^^ ^' the period of limitation is to be reckon- 

ed, a minor, or insane, or an idiot, he may institute the 
suit or make the application within the same period, after 
the disability has ceased, as would otherwise have been 
allowed from the time prescribed therefor in the third 
column of the second schedule hereto annexed* 
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When his disability continues up to his death, his representative in 
interest may institute the suit within the same period after the death as 
would otherwise have been allowed from the time prescribed therefor in 
the third column of the same schedule. 

Nothing in this section shall be deemed to extend, for more than 
three years from the cessation of the disability or the death of the person 
affected thereby, the period within which the suit must be brought. 

niuBtratiom, 

{a.) The right to sue for the hire of a boat accrues to A during his minority. 
He comes of age four years after the accrual of the right. He may institute his 
Suit at any time within three years from the date of his coming of age. 

{b,) A, to whom a right to sue lor a legacy has accrued during his minority, 
attains full age, eleven years, after such right accrued. A has, tmder the ordinary 
law, only one year remaining within which to sue. But under this section an 
extension of two years will be allowed him, making in all a period of three years 
from the date of his majority, within which he may bring his suit. 

(c.) A right to sue for an hereditary office accrues to A, who at the time is 
insane. Six years after the accrual of the right A recovers his reason. A has 
six years, imder the ordinary law, from the date when his insanity ceased within 
which to institute a suit. No extension of time wiU be given him under this 
section. 

{d.) A right to sue as landlord to recover possession from a tenant accrues to A, 
who is an idiot. A dies three years after the accrual of the right, his idiocy con- 
tinuing up to the date of his death. A's representative in interest has, under the 
ordinary law, nine years from the date of A^s death within whidi to bring a suit. 
This section does not extend that time. 
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When he is, at the time from which the period of limit- 
Double and successive ation is to be reckoned, affected by two 
disabiuties. ^^q}^ disabilities, or when before his 

disability has ceased, he is affected by another disability, 
he may institute the suit or make the application within 
the same period after both disabilities have ceased as would 
otherwise have been allowed from the time so prescribed. 

When his disability continues up to his death, his legal 
representative may institute the suit or make the applica- 
tion within the same period after the death as would 
otherwise have been allowed from the time so prescribed. 

When such representative is at the date of the death affect- 
ed by any such disability, the rules con- 

^DisabiUtyofrepresen. ^^^^^ ^ ^^B first twO paragraphs of 

this section shall apply. 

Nothing in this section applies to suits to enforce rights 
of pre-emption, or shall be deemed to extend, for more than 
three years from the cessation of the disability or the death 
of the person affected thereby, the period within which any 
suit must be instituted or application made. '^ 

Ulmtrattom. 

(a) — ^The right to sue for the hire of a boat accrues to A during 
Lis minority. He attains majority four years after such accruer. He 
may institute liis suit at any time witliin three years from the date of 
his attaining majority. 

(I). — ^A, to whom a right to sue for a legacy has accrued during 
his minority, attains majority eleven years after such accruer. A has, 
under the ordinary law, only one year remaining within which to sue. 
But under this section an extension of two years wiU be allowed him, 
making i& aU a period of three years from the date of his attaining 
majority, within which he may bring his siiit. 

(c), — A right to sue accrues to Z during his minority. After the 
accruer, but while Z is still a minor, he becomes insane. Time runs 
against Z from the date when his insanity and minority cease. 

fdj,-^k right to sue accrues to X during his minority. X dies 
before attaining majority and is succeeded by Y, his minor son. Time 
runs against T from the date of his attaining majority. 
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§ S. Wfaen erne of sieyerail joint cmtilors or daifAiants is under -1^0^ 
^. , .... . such disability, and when a dischar;^ can be given 

ToititOTe^tor ^^^ without the ooncuwence (rf such person,, time wi8 Tun 
*^^ ' against them all : l)ut wbere no such discharge can 

be ^611, time ^ill not run as against any of them until they all f^re h*ee 
from disability. 



Continuous run- § 9. When once time has begun to run, no subse- 

ning of time. quent disability or inabilit^r to sue stops ft : 

Provided that where letters of administration to the estate of a 'Credi- 
tor liave been granted to his debtor, the running of the time prescribed 
for a suit to recover the debt sliall be suspended while the atdministration 
ecfiitinues. 



§ 10. Notwithstanding anything hei^inbefore contained, no suit 

against a person in whom property Iliad becoin^ Vested 

fjf^ ®^r in trust for any specific purpose, or against his €«pre- 

fTfi *r!lfnf!L«'SJ sentatives, for the purposfe of following in liis or their 

tives '®^^^" hands such prop^y, Whall be barred }xj anj letigth J 

of time. ^ 
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^^y.-^Airight to sue fair ain 4i^^itary office aoerues to A> irho ^ the 
time is insane. Six yeats after i^e acicruer A tecov^rs his teason. A 
has six years, under the ordinary law, from the date when his insanity 
ceased witi^n which to institute a suit. No extension of time will be 
giv^i him imder this section. 

/fj. A right to «ae as landlord to recover possession from a t^iant 
accrues to A, who is an idiot. A dieis Ihreid yearis iafter the accruer, 
his idiocy continuing up to the date of his death. A's representative 
in interest has, under me ordinary law, nine years from the date of 
A^s dea& iri^n whidiL 'to bHng a suit. 'Hits section does not extend 
1ih«t tiikie, excqpt where the representative i^ himself under disability 
when tbe rtipiresestadon devolTes upon him. 

§ 8. When one of several joint-creditors or claimants 
Disabiuty of one joint- is Under any such disability, and when 
creditor. g^ discharge can be given without the 

concurrence of such person, time will run against them all : 
but where no such discharge can be given, time will not 
run as against any of tli^in uiM one of them becomes 
capable of giving such discharge without the e<mourrence 
of the others. 

Hlmtratiom. 

(a,) — A incurs a debt to a firm of whidh B, C and D are partners. 
B is insane and C is a minor. D can give a discharge of the debt 
tnfflioutiJie doncurretice of B and C. Time runs against B, C and D. 

(d.y^ incurs a debt to a ^ttn of wbieh E, F and Q are partnei*s. 
E mA F are iiisai^e, ie^ G is a minor. Time will not run against any 
of them utttil ieitltei: £ or F becomes siine, or O attains majority. 

Continuous running of § 9« When oucc time has beguli to 
*"»®' !run, no suhsequent disabiiity or in- 

al^ty to s^e istops it : 

Provided that where letters of administration to the 
estate of a creditor have been granted to his debtor, the 
running of the time prescribed for a suit to recover the debt 
shall be suspended while the administration continues. 

§ 10. Notwithstanding anything hereinbefore con- 
suits against express taiucd, uo suit agaiust a person in whom 
trustees and their repre- property has bccome vcstcd iu trust f or 
any specinc purpose, or against his legal 



sentatives. 
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Explanation.--A purchaser in good faith for value from a trustee is 
not his representative within the meaning of this section. 



c .- . . S 11. Suits in British India on contracts entered 

con^cts'''' "^ into in a foreign country are subject to the rules 
pr^cribed by this Act. 



§ 12. No foreign rule of limitations shall be a defence to a suit in 

British India on a contract entered into in a foreign 

Foreign limit- country, unless the rule has extinguished the contract, 

ation law. and the parties were domiciled in such country during 

the period prescribed by such rule. 



PABT III. 

COMPUTATION OF PERIOD OP LIMITATION. 

Exclusion of j ^3 j^ computing the period of limitation prescribed 

• ^* ?? c.«T „« ^or any" suit, the day on which the right to sue accrued 

right to sue ac s^all be excluded, 
ci^ues. 

In computing the period of limitation prescribed for an appeal, an ap- 

. plication for leave to appeal as a pauper, an application to 

Exclusions in ^.j^^ g^j^ Coxai for the admission of a special appeal, and 

*^ ^i^?SSu ^^ application for a review of judgment, the day on wluolt 

witi^s ' *^® judgment complained of was pronounced, and the time 

requisite for obtaining a copy of the decree, sentence or 

order appealed against or sought to be reviewed, shall be excluded. 

In computing the period of limitation prescribed for an application to 
set aside an award, the time requisite for obtaining a copy of the award shall 
be excluded. 



Digitized by VjOOQIC 



c6MPUtAtlON OF PERIOD OP LIMITATION. XV 

representatives or assigns (not being assigns for valuable 
consideration) for the purpose of following in his or their 
hands such property, shall be barred by any length of time. 

§11. Suits instituted in British India on contracts en- 

Suils on foreign con- tcTcd iuto in a foreign country are sub- 

*~^*»- ject to the rules prescribed by this Act. 

Ko foreign rule of limitation shall be a defence to a 
Foreign limitation suit instituted in British India on a 
^^- contract entered into in a foreign 

country, unless the rule has extinguished the contract, and 
the parties were domiciled in such country during the 
period prescribed by such rule. 



PART III. 

COMPUTATION OF PEKIOD OF LIMITATION. 

§ 12. In computing the period of limitation prescribed 
Exclusion of day on * ^^ any suit, appeal or application, the 
which right to sue day from which such period is to be 
•^''^®'- reckoned shall be excluded. 

In computing the period of limitation prescribed for an 

Exclusion in case of appeal, an appUcatiou for leave to appeal 

appeals and certain ap- as a paUper, and an application for a 

plications. j.g^j^^ ^f judgment, the day on which 

the judgment complained of was pronounced, and the time 
requisite for obtaining a copy of the decree, sentence or 
order appealed against or sought to be reviewed, shall be 
excluded. 

Where a decree is appealed against or sought to be 
reviewed, the time requisite for obtaining a copy of the 
judgment on which it is founded shall also be excluded. 

In computing the period of limitation prescribed for an 
application to set aside an award, the time requisite for 
obtaining a copy of the award shall be excluded. 
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§ H. In oom^uting tbe period of limitation pj:escnbed fpr ai^ suit, thp 
Exclusion o f time during which the defendant hae been absent from 
time of defend- British India shall be excluded, unless^ seiTvice of a mm* 
ant'flt absence mous to appeaj: and^ answier in th^ suit can, duiing: sucb 
from British absence, be made under the Code of Civil Procedure, 
India. section sixty. 

§ 15. In computing the period of limitation nrescribe^lor an3i suiti 4^ 

tiine during which the plaintiff nas been prosecuting, witti 

Exclusion o f due diligence another suit, whether in a Court of first 

time of suing instance or in a Court of Appeal, against the same defend- 

hotid fide in Court ant or some person whom no represents, shall be exeluded, 

without juri^e- where the liasti^-meiitimied- si^-is fouled, uptm.tiifi, sapie 

tion« rig^ht to sue, and is instituted in good faith in a Court 

which from defect of jurisdiction, or other cause of a 

like nature, is unable to try it. 

Explanaticm 1.— In excluding the time during which a former suit. was 
pendmg, the day on which that suit wa&. instituted^ aoidc tiittdftj^on^wlkii^ 
the proceedings therein ended, shall both be counted. 

Explanation 2.— A plaintiff resisting an appeal presented on the ^und 
of want of jurisdiction shall be deemed to be prosecuting a suit within the 
meaning of this section. 
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§ 13. In oomputing the period of limitation prescribed 
Exclusion of time of foT aay suit, the time during which the 
defendant's absence defendant has been absent from British 
from British India. . India shall be excludod. 

§ 14. In computing the period of limitation prescribed 
Tj, , . . ^. ^ for any suit, the time during which the 

Exclusion of time of •. . ,rj^ -i ^ -i a' 'i-i * j 

proceeding bond fide in plamtift has been proseoutiug with due 
c^ without jurisdic diligence another civil proceeding, 
whether in a Court of first instance or 
in a Court of Appeal, against the defendant i^hall be exclud- 
ed, where the proceeding is founded upon the same cause 
of action, and is prosecuted in good faith in a Court which, 
from defect of jurisdiction, or other cause of a like nature, 
is unable to entertain it. 

In computing the period of limitation prescribed for a 

Like exclusion in case suit, proceedings in which have been 

of order under C5ivU stayed by Order under the Code of CHvil 

Procedure Code, Sec. 20. pj.^eedure, Sectiou 20, the mtcrval 

between the institution of the suit and the date of so staying 
proceedings, and the time requisite for going from the Court 
in which proceedings are stayed to the Court in which the 
suit is re-instituted, shall be excluded. 

In computing the period of limitation prescribed for 
like exclusion in case any application, the time during which 
of appUcation. j^^ applicant has been making another 

application for the same relief, shall be excluded, where the 
last-mentioned application is made in good faith to a Court 
which from defect of jurisdiction, or other cause of a like 
nature, is unable to grant it. 

Explanation 1. — In excluding the time during which 
a former suit or application was pending or being made, the 
day on which that suit or application was instituted or made, 
and the day on which the proceedings therein ended, shall 
both be counted. 

Explanation 2. — ^A plaintiff resisting an appeal pre- 
sented on the ground of want of jurisdiction shall be deemed 
to be prosecuting a suit within the meaning of this sectioiu 
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Exclusion of time 
during which com- 
menc^>ment of Hiiit is 
aUyod by iiijunc- 
tiou. 



§ 16. In computing the period of limitation ja-escrib- 
ed for any suit, the commencement of which has been 
stayed by injunction, the time of the continuance of the 
injunction shall be excluded. 



Exclusion of time 
•during which 3 udg- 
mont-dobtor sues to 
Hot aside execution 
8h1o. 



§ 17. In computing the period of limitation prescrib- 
ed for a suit for possession by a purchaser at a sale in 
execution of a decree, the time during which the judg- 
ment-debtor has been prosecuting a suit to set aside tHe 
sale shall be excluded. 



§ lb, WUqu li person who would, if he were living, have a right to 
sue, dies before the right accrues, the period of ' 
/' SSfft^ct of dcuth >^8Joro limitation shall be computed from the time when 
^ght tti auo aocrutg, there is a representative in interest of the deceas- 

ed capable of suing. 

When ft person against whom, if he were living, a right to sue would 
h»vo Accrued, dies before the right accrues, the period of limitation shall 
bo computed from the time when there is a representative whom the 
plidu tiff may fine. 

Nothing ill the former part of this section applies to suits for the 
pustjcyaion of lnud or of an hereditary office. 




§ 19. When any person having a right to sue has, 

W. by means of fraud, been kept from the knowledge of 

Buch right or of t^e title on which it is founded, and 

cuincEt necessary to establish such right has been fraudu- 

ed, 
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§ 15. In computing the period of limitation prescrib- 

. ed f or any suit, the institution of which 

dur^^SicoLneSS! has been stayed by injunction or order, 

ment of suit is stayed by ^q time of the coutinuauce of the in- 

injunotion or order. • .. , ,, , ^ • i •» 

junction or order, the day on which it 
was issued or made, and the day on which it was with- 
drawn, shall be excluded. 

§ 16. In computing the period of limitation prescrib- 
^ , . . . ed f or a suit for possession by a pur- 

Exclusion of time , , i . * .• i» j 

during which judgment- chascr at a salc lu exocutiou 01 a decree, 
debtor is attempting to ^j^^ time durinff which the iudgment- 

set aside execution-sale. t t i t i j- j 

debtor has been prosecuting a proceed- 
ing to set aside the sale, shall be excluded. 

§ 17. When a person who would, if he were living, 
have a right to institute a suit or make 
rigMToBttfL'^*"' ^ appUcation, dies before the right 
accrues, the period of limitation shall 
be computed from the time when there is a legal represent- 
ative of the deceased capable of instituting or making 
such suit or application. 

When a person against whom, if he were living, a 
right to institute a suit or make an application would 
have accrued dies before the right accrues, the period of 
limitation shall be computed from the time when there is 
a legal representative, of the deceased against whom the 
plaintiff may institute or make such suit or application. 

Nothing in the former part of this section applies to 
suits to enforce rights of pre-emption or to suits for the 
possession of immoveable property or of an hereditary 
office. 

§ 18. When any person having a right to institute a 
^^ ^ ^^ ^ suit or make an application has, bv 

Effect of fraud. « « , i. ^ i j. i» ±rr 

means of fraud, been kept from the 
knowledge of such right or of the title on which it ii 
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the time limited f6r eomm^ooiag a smt, 

fa) againsi the person guilty of the frand or accessoiy thereto^ or, 

(b) against any person claiming through him otherwise than in good 
faith and for a valuaDle consideration, 

shall he computed from the time when the fraud first hecame known 
to the person injuriously affected thereby, or, in the case of the concealed 
document, when he first had the means of producing it or compelling its 
production. 



§ 20. a. No promise or acknowledgment in respect of a debt or legacy 
Effect of acknow- ®^*^^ *^^® ^^^ ^^® ^*^ ®^ *^® operation of this Act, 
ledffment in writing, nnless such promise or acknowledgment is contained 
^ ^ in some writing signed, before the expiration of the 

prescribed period, by the party to be charged therewith or by his agent 
genenUly or specially authorised in this behalf. 

6. When such writing exists, a new period of limitation, according to 
the nature of the original liability, shall be computed from the time when 
the promise or acknowledgment was signed. 



c. When the writing containing the promise or acknowledgment is 
undated, oral evidence may be given of the time when it was signed. But 
when it is alleged to have been destroyed or lost, oral evidence of its 
eontents shall not be received. 

EapkmaUon 1. — For the purposes of this Section, promise or acknow* 
lodgment may be sufficient, though it omits to specify the exact amount 
of the debt or le^y, or avers that the time for payment or delivery has 
not yet come, or is accompanied by a refusal to pay or deliver, or is coup- 
led with a claim to a set-off, or is addressed to any person other than the 
creditor or legatee ; 

but it must amount to an express undertaking to p>a^ or deliver the 
debt or legacy or to an unqualified admission of the liability as subsisting. 

Explanation 2. — Nothing in this section renders one of several 
l^artners or executors chargeable by reason only of a written promise or 
IKskntJwledgaient signed by another of tbem« 
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founded, or where any document necessary to establish such 
right has-been fraudulently concealed from him, 

the time limited for instituting a suit or making an 
application, 

(a) against the person guilty of the fraud or accessory 
thereto, or, 

(b) against any person claiming through him otherwise 
than in good faith and for a valuable consideration, 

shall be computed from the time when the fraud first 
became known to the person injuriously affected thereby, 
or, in the case of the concealed document, when he first had 
the means of producing it or compelling its production. 

§ 19. If, before the expiration of the period pres- 
Effect of acknowiedg- cribed f or a suit or application in 
ment in writing. rcspcct of any property or right, an 

acknowledgment of liability in respect of such property or 
right has been made in writing signed by the party against 
whom such property or right is claimed, or by some person 
through whom he derives title or liability, a new period of 
limitation, according to the nature of the original liability, 
shall be computed from the time when the acknowledgment 
was so signed. 

When the writing containing the acknowledgment 
is imdated, oral evidence may be given of the time when 
it was signed ; but oral evidence of its contents shall not 
be received. 

Explanation 1. — ^For the purposes of this section an 
acknowledgment may be sufficient, though it omits to 
specify the exact nature of the property or right, or avers 
that the time for payment, delivery, performance or enjoy- 
ment has not yet come, or is accompanied by a refusal to 
pay, deliver, perform, or permit to enjoy, or is coupled 
with a claim to a set off, or is addressed to a person other 
than the person entitled to the property or right. 
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lUuttraUoiu, 

Z, a bond-debtor, himself writes a letter promising topaj the debt to his credi- 
tor A. Z affixes his seal, but does not sign the letter : 



Z pays part of the debt and promises orally to pay the rest : 

Z publishes an advertisement, requesting his creditors to bring in their 
examination : 

In none of these cases is the debt taken out of the operation of this Act. 



§ 21. When interest on a debt or legacy is, before the expiration of 
Effect of payment ^^^ prescribed period, paid as such by the person lia- 
of interest as such. ^^® *^ P^J **^® ^^^^ ^^ legacy, or by his agent generally 
or specially authorized in this behalf, 

Effect of part- ^^ when part of the principal of a debt is, before 

payment of ^S- *^® expiration of the prescribed period, paid by the 
^al. debtor or by his agent generally or specially authoriz- 

ed in this blehalf, 

a new period of limitation, according to the nature of the original 
liability, shall be computed from the time when t^e payment was made : 

Proyided that, in the case of part-payment of principal, the debt has 
arisen from a contract in writing and the fact of the pa^rment appears 
in the handwriting of the person making the same, on the instrument, or 
in bis own books, or in the books of the creditor. 
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Explanation 2. — In this section "signed" means 
signed either personally or by an agent duly authorized in 
this behalf. 



§ 20. When interest on a debt or legacy is, before 

Effect of payment of the expiratiou of the prescribed period, 

interest as such. paj^ ^s such by the persou liable to pay 

the debt or legacy, or by his agent duly authorized in this 

behalf, 

or when part of the principal of a debt is, before the 
Effect of part-pay- cxpiration of the prescribed period, 
ment or principal. paid by the dcbtor or by his agent duly 

authorized in this behalf, 

a new period of limitation, according to the nature of the 
original liability, rfiall be computed from the time when the 
payment was made : 

Provided that, in the case of part-payment of the princi- 
pal of a debt, the fact of the payment appears in the hand- 
writing of the person making the same. 

Where mortgaged land is in the possession of the 

Effect of receipt of mortgagee, the receipt of the produce 

produce of mortgaged of such land shall be deemed to be a 

payment for the purpose of this section. 



§ 21. . Not^iung in Sections 19 and 20 renders one of 

One of several joint several joiut coutractors, partners, exe- 

contractore, &c., not cutors or mortgagees chargeable by 

^f^wiedSnenHr rcasou ouly of a writtcu acknowledg- 

payment made by an- mcut signed, or of a payment made by, 

other of them. or by the agent of, any other or others 

of them. 
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Effect of substi- 
tuting or adding 
new plaintiff or 
defendant. 



§ 22. When, after the ingtitution of a suit, a new 
plaintiff or defendant is substituted or added, the suit 
shall, as regards him, be deemed to have eommeneed 
when he was so made a party : 



Proviso where . Provided that, when a plaintiff dies, and the suit 
original plaintiff ^^ continued by his representatives in interest, it shall, 
dies. as regards them, be deemed to have commenced when 

it was instituted by the deceased plaintiff : 

Provided also, that, when a defendant dies, and the suit is continued 
Proviso where *^^*is^ ^^^ representatives in interest, it shall, as 
original defendant regards them, be deemed to have been commenced 
dies. when it was instituted against the deceased defend- 

ant. 



Computation 
where there are 
successive breaches 
of contract. 

Computation 
where the breach is 
continuing. 



§ 23. In the case of a suit for the breach of a con- 
tract, where there are successive breaches, a fresh right 
to sue arises, and a fresh period of limitation begins to 
run, upon every fresh breach ; and where the breach is 
a contmuing breach, a fresh right to sue arises, and a 
fresh period of limitation be^ns to run, at every 
moment of the time during whi(4i the bi!ea(Ai continues. 



Nothing in the former part of this section applies to suits for l^e breach 
of contracts for the payment of money bv instalments, where, on delanlt n^ade 
in payment of one instalment, the whole becomes due. 

Illmtratiom. 

(a,) — ^A contracts to pay an annuity to B for his life by quarterly instalments. 
A fails to pay any of the instalments. Here upon every fresh failure, a Iresh xkfht 
to sue arises and a fresh period of limitation begins to run ; and this Act may bar 
the remedy on the earUer breaches without affecting the remedy on the later 
breaches. 

(b.) — A, « tenant, covenants with B, his landlord, to keep certain buildings in 
repair. At every moment of the time during which the builcung^ continue out of 
repair and B retains his right of entry, a free£. right to sue arises and a fre^ period 
of limitation begins to run. 

§ 24 In the case of a continuing nuisance a fresh right to sue arises, 
Continuing nui- ^^^ * ^^^ ,?«^^ ^^ limitation begins to run, at every 
gj^^Q^ ^ moment of the time dunng which the nuisanoe eon* 

tinuea 

Illttstration, 
A diverts B's water-course. At every moment of the time during which the 
diversion continues and B retains his right of entry, a fresh right to mie arises 
and a fresh period of limitation begins to run. 
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• / § 22. When, after the institution of a suit^ a new 

.^ Effect oi substituting plaintifE or defendant is substituted or 

^' ^ or adding new plaintiff added, the suit sfe^U, as regards him, be 

\ or defendant. deemed to havo been instituted whou 

he was so made a party : 

Provided that, when a plaintifE dies, and the suit is 
Proviso where original cQutinued by his legal Tepresientative, it 
plaintiff dies. shall, as regards him, be deemed to 

have been instituted when, it was instituted by the deceas- 
ed plaintiff : 

Provided also, that, when a defendant dies, and the 

Proviso where original suit is Continued agaiust his legal repre- 

defendant dies. scutative, it shall, as regards him, be 

deemed to have been instituted when it was instituted 

against the deceased defendant. 

§ 23. In the case of a continuing breach of cpntract 
Continuing breaches and iu the casc of a Continuing wrong 
and wrongs. iudepeud^it of coutract, a fresh period 

of limitation begins to run at every moment of the time 
during T^rhicjx tfl.§ ^rpftcj^ or thp wirpng, as the case wjay jbe, 
continues. 



4 
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XXVI ACQUISITION OF OWNBRSttIP BY POSSESSION. 

a '., § 25. In the case of a sTiit for compensation for an 

nation for A^^' ^^ l^-^^l ^ ^^'^^^ ^^^^ becomes unlawful in case it 

comim? imlawful causes damage, the period of limitation shall be com- 

^^ puted from the time when the damage accrues. 

UliMtration. 

A owns the surface of a field. B owns the subsoil. B digs coal thereout with- 
out causing any immediate apparent injury to the surface, but at laist the surface 
subsides. The period of limitation nms from the time of the subsidence. 



Computaticm of § 26. All instruments shall, for the purposes 

time mentioned in in- of this Act, be deemed to be made with reference to 
struments. the Gregorian calendar. 

Illustrations, 

(a.) — ^A Hindu makes a promissory note bearing a Native date only, and pay- 
able four months after date. The period of limitation applicable to a suit on the 
note runs from the expiry of -four months after date computed according to the 
Gregorian calendar. 

(&.)— A Hindu makes a bond, bearing a Native date only, for the repayment of 
money within one year. The period of limitation applicable to a suit on the bond 
runs from the expiry of one year after date computed according to the Gregorian 
calendar. 



PART IV. 

ACaUISITION OF OWNERSHIP BY 
POSSESSION. 

§ 27. Where the access and use of light or air to and for any build- 
Acquisition of i°« ^^, *^^^? pea^bly enjoved therewith, as an 
rieht to easements, easement, and as of right, without interruption, and 
® for twenty years, 
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ACQUISITION OF OWNBRSHIP BY POSSESSION. XXVU 

§ 24. In the case of a suit for compensation for an 
« .. - act which does not give rise to a cause 

Suit for compensa- » j* <■ ^ .^ . . 

tion for act not wition- 01 actiou unless somo specific lujury 
^mgJ!^*^''''* "^^ actually results therefrom, the period of 
limitation shall be computed from the 
time when the injury results. 

Illustrations, 

(a.) — A 6wns the surface of a field. B owns the subsoil. B digs 

coal thereout without causing any immediate apparent injury to the 

surface, but at last the surface subsides. The period of limitation in 

the case of a suit by A against B runs from the time of the subsidence. 

(Jb.) — ^A speaks and publishes of B slanderous words not action- 
able in themselyes without special damage caused thereby. in 
consequence refuses to employ B as his clerk. The period of limitation 
in tiie case of a suit by B against A for compensation for the slander 
does not commence till the refusal. 

§ 25. All instruments shall, for 
COTiputation of toe the purposcs of this Act, be deemed to 

mentioned in instru- , -^ ,* .., « * A-t r^ 

mentB. he made with reference to the Gregorian 

calendar. 

nimtrations. 

(a.) — ^A Hindu makes a promissory note bearing a Native date 
only, and payable four months after date. The period of limitation 
applicable to a suit on the note runs from the expiry of four months 
after date computed according to the Qregoriiin calendar. 

(h,) — ^A Hindu makes a bond, bearing a Native date only, for the 
repayment of money within one year. The period of limitation appli« 
caSle to a suit on the bond runs from the expiry of one year after date 
computed according to the Gregorian calendar. 

p^tIv. 

ACQUISITION OF OWNEESHIP BY 
POSSESSION.* 
§ 26. Where the access and use of light or air to and 
Acquisition of right for any bijildmg have been peaceably 
toeaaementfl. enjoyed therewith, as an easement, and 

as of right, without interruption, and for twenty years, 

* SeetionB 26 and 27 are as to Madras, Ooorg and the Central ProTinces repealed 
by Act y of 1882^ as also is the definition of easement in the interpretation sectioii. 
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and where ftn^ -wtvf 6t Wal:er(Bdnrs§, or the use of iiiy wnt&r, or any 
other easement (whether affirmative or negative) has been peaceably and 
openly enjoyed by any person claiming title tnereto aai an easenicni ftnd 
as of right, without interruption, and foi* twenty years, 

the right to such access and use of light or air, way, water-cour»&f use 
of water, or other easemeni, ^hdll be absolute diid indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wnerein 
the claim to which such period relates is contested. : 

ijixyplancdion. — Nothing is ari interruption within the meaning bf ttis 
section, unless whferiB there ife an actual discontinuance of the possessidfi 
or enjoyiftent by tfeason of an obstruction by the abt of some person other 
than the claimant, and unless such Obstruction is submitted to, or 
acqtiiesced in, for one year after the claimant has notice thereof and 
of the peirson making or authorizing the same to fee maae. 

Illttstrations, . 

, (a.) — A suit is brought in 1871 for obstructing a right of way. The defend- 
ant admits the obBtnictibn but deiiies the right of way. The plaintiff proves 
that the right was peaceably and openly enjoyed by him claiming title tiiereto as 
kn ejtgeihent and as of right, withotit intertuptibn, from 1st January 1860 to Ist 
ifanuary 18^0. llie plaintiff is entitled to judgment. 

(b.) — In a like suit also brought in 1871 thb |ilaihtiff merely proves that he 
enjoyed the right in manner aforesaid from 1848 to 1868« The suit shall be dis- 
missed, as no exercise of the right by actual user has been proved to have taken 
place within two years next before the institution of the suit. 

(e.j—In a lijte siiit the plaintiff shoWs tHat the fight "Was peaceably arid oj^My 
Mjoyed hy him for twenty yearfe. llid defeiidant proved that the plamtiff «>n ot^ 
occasion during the twenty years had asked his leave to enjoy the nght. The suit 
shall be dismissed. 



§ 28. Pfbvided ttat, wheh any land or water tipon, offer or frbm 

iiiclusionmfavor J^^^^f 'J^ ^T^^^l (bther than.the access ftnd use bf 

of reversioners l^,^^ ^'^^ *^^2 J*^ .^^^ ?°J«:red or derived has been 

servient tenement. '^^^^ under or by virtue of any interest for life or any 

term of years exceeding three yeard from th6 granting 



thereof, 
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' and Airhere kny Way or watercourse, bt the tiSfe of iany 
water, or any other easement (whether affirmatiye or nega- 
tiye) has beeii peaceably and openly enjoyed by any person 
claiming title thereto as an easement and as of right, with- 
out interruption, and for twenty years, 

the right te such access and use of light or air, way, 
ifraterooiirsej use of water^ or other easement, shall be 
absolute arid indefeasible, . . 

Each of the said periods of twenty years shall be takeli 
to be a period ending within two years next before the 
institution of the suit wherein the claim to which such 
period relates is contested. 

Explanation. — ^Nothing is an interruption within the 
meaning of this section, unless where there is an actual dis- 
continuance of the possession or enjoyment by reason of an 
obstruction by the act of some person other than the claim- 
ant, and unless such obstruction ia submitted to or acquiesced 
lit for one yeiar afteif the claimant has notice thereof and of 
the person making or authorising the s^me to bei made. 

lUustraiiona. 

{a,) — A suit is brought in 1881 for obstructing a right of way. 
The defendant admits the obstruction but denies the right of way. 
The plaintiff proves that the right was peaceably and openly enjoyed 
by him, claiming title thereto as an easement and as of right, without 
interruption, from 1st January 1860 to Ist January 1880. The plain- 
tiff is entitled to judgment. • 

(J.) — In a like suit also brought in 1881 the plaintiff merely proves 
that he enjoyed the right in manner aforesaid from 1858 to 1878. The 
suit shall be dismissed, as no exercise of the right by actual user has 
been proved to have taken place within two years next before* the 
institution of the suit. 

{c,) — In a like suit the plaintiff shows that the tight was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff on one occasion during the twenty years had asked 
his leave to enjoy the right. The suit shaU be dismissed. 

§ 27. Provided that, when any land or water upon, 

Exclusion in favor of o^er, or from which any easement has 

reversioner of servient been cnjoycd or derived has been held 

tenement, under or by virtue of any interest for 



Digitized by VjOOQIC 
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the time of the enjoyment of aach easement daring the continuance 
of snch interest or term, shall be excluded in the computation of the said 
last-mentioned period of twenty years, in case the claim is, within three 
years next after the determination of such interest or term» resisted by 
the person entitled, on such determination, to the said land or water. 

Ill^9tration, 

A sues for a declaration that he if entitled to a right of way over B's land. 
A proves that he has enjoyed the rigki for twenty-fiye years ; but B shows that 
during ten of these years G, a deceasedHindu widow, had a life-interest in tiie land, 
that on C*8 death B became entitled to the land, and that within two yean after C's 
death he contested A's claim to the right. The suit must be dismiraed, as A, wit3i 
reference to the provisions of this seiction, has only proved enjoyment for fifteen 
years. 



§ 29. At the determination of the period hereby limited to any peraon 
Extinguishment for instituting a suit for possession of any hmd or 

of right to land or hereditary office, his right to such land or oflfioe shfdl 

hereditiury office. be extinguished. 
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life or any term of years exceeding three years from the 
granting thereof, the time of the enjoyment of such ease- 
ment during the continuance of such interest or term shall 
be excluded in the computation of the said last-mentioned 
period of twenty years, in case the claim is, within three 
years next after the determination of such interest or term, 
resist^ by the person entitled, on such determination, to 
the said land or water. 

IUu$iraiion9. 

A sues for a declaration tliat he is entitled to a right of way over 
B's land. A prores that he has enjoved the right for twenty-fiye 
years ; but B shows that during ten of these yearr 0, a Hindu widow, 
had a life-interest In the land, that on G's death B became entitled to 
the land, and that within two years after G's death he contested A*8 
claim to the right. Th# suit must be dismissed, as Ay with reference 
to the provisions of this section, has only proved enjoyment for fifteen 
years. 

§ 28. At the determination of the period hereby 
Extingmahment o I limited to any person for instituting a 
right to property. g^t f or possessiou of any property, his 

right to such property shall m extinguished^ 
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•Ad? IX QF 1871. 



FIRST S|p:^EDULE. 
(See Seeiion 2J 



Number and year. 



Subject or title. 



Extent of Repeal. 



2lJac.I, cap. 16. 



4 Ann., cap. 16. 



33 Geo. Ill, cap. 
^2. 



63 Geo. Ill, cap. 
155. 



9 Geo. IV, cap. 

74. 
6 & 7 Vic, cap. 

94. 
Act. No. XrV of 

1840. 



^n Act for limitation of actions 
and for avoiding of suits in law. 

An Act for the amendment of the 
law and the better advancement 
of justice. 

An Act for continuing in the East 
India Company, for a further 
te^Tn, the possession of the Bri- 
tish territories in India, together 
with their exclusive trade, under 
certain limitations ; for establish- 
ing further regulfitions for the 
Gk)vernnient of the said terrir 
tories, and the better adminis- 
tration of justice within the 
same ; for appropriating to cer- 
tain uses the revenues and profits 
(4 t^e ^id Confp^y ; aid for 
making provision for the good 
order ana G<)vernment of the 
tpwns of Calcutta, Madras and 
Bombay. 

An Act for continuing in the East 
India Company, for a further 
term, the possession of the Bri- 
tish territories in India, together 
with certain exclusive privi- 
leges ; for establishing further 
Reg^ulations for the Government 
of the said territories, and the 
better administration of justice 
within the same ; and for regu- 
lating the trade to and from the 
places within the limits of the 
said Company. 

Administration of Criminal Justice. 

Foreign Jurisdiction Act. 

An Act for rendering a written 
memorandum necessary to the 
validity of certain promises and 
engagements, by extending to 
the territories of the East India 
Company, in cases governed by 
EngUsh Law, the provisions of 
the Statute 9 Geo. IV, cap. 14. 



The whole S^t^te, so far 
afi it applies to ' Britiah 
Indi^. 

Sections 17, 18 and 19, so 
far as they apply to Bri- 
tish India. 

So much of Septioxf 162 as 
relates to the limitation 
of civil suits in British 
India. 



Section 124, so far as it ap- 
plies to British India. 



So much of Section 61 at 
relates to civil suits. 

Section 7, so to as it ap- 
plies to British India. 

From and including the 
words " Whereas by an 
Act" down to and includ- 
ing the words " Defend- 
ants against the Plain- 
tiff." 
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Aft iv «p 1877. 
THE FIBST SCHEDULE. 



vtsu^. 



NumWand 
jearof Afits.. 



Titie. 



Extent of Repeal. 



X of 1865 ... 



The Iiklian 
siou Act. 



Suoees- 



IX of 1871... 

X of 1877 ... 



Tine Indian limit- 
ation Act, 1871. 

TheCodeofOiyilPro- 
cednre. 



In Section 321 the words 
^^ within two years after, 
the death of the testator^ 
or one year after the lega* 
cy has been paid." 

The whol^. 

Section 599, and in Section 
601 the words " within 
thirty days from the date 
of the order." 
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ACT ix OF 1871. 
FIRST SCHEDULE— «wt<t#twrf. 



Ntunber and year. 



Subject or title. 



Extent of Bepeal. 



Act No. XI of 
1841. 

Act No. XX of 
1847. 



Act No. XII of 
1855. 



Military Gonrtfl of Requests 
Copyright Act... 



An Act to enable Executors, Ad- 
ministrators, or Representatives 
to sue and be sued for certain 
wrongs. 



Act No. Xni of 
1855. 



Act No. XXV of 
1857. 

Act No. VIH of 
1859. 



Compensation for loss occasioned 
by deatti caused by actionable 
wrong. 



Forfeiture for mutiny ... 
The Code of Civil Ftocedure 



The proviso in section nine. 



In section sixteen, the 
words * actions, suits, 
bills.' 



In sectiim one, the words 
** and provided such action 
shall oe brought within 
one year after the death 
of such person," and the 
words ** and so as such 
action shall be commenced 
within two years after 
the committing of the 
wrong." 



In section two, the woirds 
** and that every such 
action shall be brought 
within twelve calendar 
months after the death 
of such deceased person." 



Section nine. 



In section one hundred 
and nineteen, the words 
** vdthin a reasonable 
time not exceeding thirty 
days after any process for 
enforcing the judgment 
has been executed," and 
the words ** within thirty 
days from the date of the 
judgment." In section 
two hundred and thirty, 
the words ** within one 
month from the date of 
the dispossession." The 
last twelve words of sec- 
tion two hundred and 
forty-six. In section two 
hundred and fifty-six, the 
words ** At any time 
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ACT IX OF 1871. 
FIRST SCBSDVUE—eontinued. 



XXXV 



Number and year, 



Subject or title. 



Extent of Bepeal. 



Act No. 
1869. 



XIV of 



Act No. 
1860. 



IX of 



Act No. XXXI of 
1860. 



An Act to provide for the limit- 
ation of suits. 



Workmen and employerB 



Arms Act 



^thin thirty days from 
the date of the sale." In 
section two hundred and 
sixty-nine, the words " if 
made within one month 
from the date of such exis- 
tence or obstruction or of 
such dispossession, as the 
case may be." In section 
three hundred and twen- 
ty-four, the second sen^ 
tence. In section three 
hundred and twenty- 
seven, the words ** witmn 
six months from the date 
of the award." In section 
three hundred and thirty- 
three, from and including^ 
the words ** within the 
period" down to the end 
of the section. In section 
three hundred and forty- 
seven, the words ** witmn 
thirty days trom the date 
of the dismissal." Bi 
section three hundred and 
seventh-three, the words 
'* witmn the period pre- 
scribed for the present- 
ation of a memorandum' 
of appeal." So much €^ 
section three hundred and 
seventy-seven as has not 
been repealed. 



The whole Act, except ' so 
much of section fifteen as 
does not relate to the 

. limitation of suits. 



So mudi of section two as 
relates to the limitation 
of suits. 



So much of 'section forty* 
nine as relates to th* 
limitation of suits. 
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Ac?r IX OF 1871. 

FIRST BOBSDVhR-'^niiHUtd. 



Number and yma. 



Subject or tiito* 



Exteal of lUptii. 



Act No. V of 



Act No. xxm 

of 1B61. 



Act No. XXV of 
1861. 



Act No. I of 1863. 



Act No. VI of 
1863. 



ActNo.XXlIIof 
1863. 



Act No. VII of 
1866. 



Act No. XX of 

1866. 



Act No. XIV of 
186a 



Act No. XX of 
1869. 



Act No. X of 
1870, 



Act No. IV. of 
. 1871. 



Mofusail l^olice 

Civil Procedure Code Amendment. 

Oiminal Procedure Code 

Civil Courts in British Burma .», 
Conaolidiited Customs Act 

Claims to Waste-lands ... 
Government Forests Act 

Eegistration Act 
Contagious Diseases Act 
Volunteelrs .,. 
Land Acquisition 
Coroners 



So much of section forhr- 
two a» relates to the 
limitation of suits. 



Section twelve. 



Section four hundred and 
fifteen. 



Section twenty-four. 



So much of section two 
hundred and fourteen at 
relates to the limitation 
of suits. 

So much of section five aa 
relates to the limitation 
of suiti^. 

So much of section sixteen 
as relates to the limitation 
of suits. 



Section filty-one. 



So much of section twenty- 
five ad reiat«B to the 
limitation of suits. 

So much of section twenty- 
six as relates to the limit- 
ation of suits. 

So much of foction; fi|^- 
eight as relates to the 
limitation of suits! 

In section forty-two, the 
words * aftmr &o ezz^- 
raiion of three mfli^hi 
^msuch fact or failurty 
nor.' 
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Number and year. 


Subject or title. 


Extent of Bepeal 


Bombay Regula- 
ti6B¥eil«87. 

4 


A Reg^ulation defining the Limit- 
attonO) as vo xuitey wiuub 
which Civil Actions may be 
Iffosecuted, and CO&tidning Bnles 
ol Judication fsipeeting writ- 
ten Acknowledgments of Debts 

. executed without receipt of a full 
consideration ; also regarding 
Interest, ike ienderilifr payment 
of Debts, and the mn>08al of 
. Property mortgaged M pledged. 


Chapter one. 
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ACT nc OF 1871. 

8E00KD SCHEDULE. 



(Sib Section 4.) 
Firit JHviHoH : SnHi. 



Description of mat. 



Period of 
Umitation. 



Time when period 
begins to run. 



l.^To contest an award of the 
Board of Bevenoe under 
ActNo. XXm of 1868 r^o 
provide for the tuyudieatioH 
ofelaimi t4>*ca$U'kmds.) 



2.«»For doing, or for omitting to 
do., an act in pursuance of 
any enactment in force for 
the time being in British 
India. 



8.— Under Act No. XIY of 1869 
l^io provide fir the limitation 
of 9uit$), section fifteen, to 
recover possession of im* 
moveable property. 



4.— Under Act No. DC of 1860 
{io provide for the epeedy 
determination qf eertain die- 
putet between workmen en- 
gaged in Eailwag and other 
public worke and their Mit- 
ptoyertf) eection one. 



Part L—Thirtg 

d9g»» 
Thirty days ... 



When notice of the award is 
delivered to the plaintiif. 



Part IL-- 
Ninety dagt. 

Ninety days 



When the act or omission 
took place. 



Part IIL^ 
Six m&nthe. 

Six months 



When the dispossession oc- 
curs. 



Do. 



When the wages, hire» or 
price of work claimed ac- 
crued due. 
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At* XV OF l8^t. 

THE SECOND SCHEDULE. 

(See Section 4.) 
First Division : Suits. 



zzxut 



Description of suit. 



Period of 
limitation. 



Time from whioh 
period begins to run. 



-To contest an award 
oftiieBoardof Be- 
venue nnder Act No. 
XXm of 1863 (to 
provide for the ad^ 
judication of claims 
to wastC'lands.) 



2. — ^For compensation for 
doing, or for omit- 
ting to do, an act 
alleged to be in pur- 
suance of any enact- 
ment in force for 
the time being in 
British India. 



3. — ^Under the Specific 
ReUef Act, 1877, 
Section 9, to recover 
possession of im- 
moveable property. 

4.— Under Act No. IX of 
1860 (to provide for 
the speedy determinO' 
tion of certain dis" 
putes hetween work" 
men engaged in Mail' 
way and other public 



Part L— 
Thirty ddys. 
Thirty days. 



Part II.— 
Ninety days. 
Ninety days. 



Part III.— 
Six months. 

Six months. 



Do. 



When notice of the 
award is delivered 
to the plaintiff. 



When tiieact or omis- 
sion takes place. 



When t^e dispossess 
sion occurs. 



When the wages, hire 
or price of work 
claimed accrue or 
accrues due. 
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Fint DivitioH : Suit9^(e9ntinusd,) 



Deecriptioii of suit 



Ffffiodof 
limitation. 



Time when period 
begins to ran. 



6.— tTnder Act ^o. V of J866 (to 
provide a mmmary proceduro 
on billi of exehango, and to 
amend, in certain reepeete, the 
commercial law of Britieh 
India) 



6.— Upon a Statute, Act, Regfa- 
. ^ r Sb^ou ftr Byp-la.%. lor ^ 
'pe^altjr or forfeiture. 



7. — ^For the wages of a domestic 
servant, artisan, or labourer 
not provided for by this 
schedule, Ko. 4. 



8.<— For the price of food or drink 
sold by the keeper of an 
hotel, tavern, or lodging 
house. 



9.— -Forthe price of lodging. 



Sixmonthe-— 
eentd. 



Six months 



Fart IK^ 
One pear. 

One year 



Do. 



Do. 



Do. 



When ti^e Wif ox pr^miissory 
n<)te bec09qM dneiuid pay • 
aMe. > TT :. , '^ 



When the penalty or for- 



When the Wage lufd icn ac- 



the lood Qt drink is 
delivefed* 



Whioi^ the Mfl^ «&ds. 
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ACT XV OF 1877. 

THE SECOND SGB.EDVL'E— (continued,) 
First Division : Suits — (continued.) 



xli 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



icorks and their em- 
ployers) ^ Section 1. 

6, — Under the Code of 
Civil Procedure, 

Chap. XXXIX (of 
summary procedure on 
negotiable instnment) 



-Upon a Statute, Act, 
' Regulation or Bye- 
law, for a penalty or 
forfeiture. 



-For the wages of house- 
hold servant, artisan 
or laborer not pro- 
vided for by this 
schedule, No. 4. 



8. — For the price of food 
or drink sold by the 
keeper of a hotel, 
tavern or lodging 
house. 



-For the price of lodg- 
ing. 



Part IIL— 

Six months 

— oontd. 



Six months. 



Part IV.- 
One year. 
One year 



Do. 



Do. 



Do. 



When the instrument 
sued upon becomes 
due and payable. 



When the penalty or 
forfeiture is* incur* 
red. 



When the 
crue due. 



wages ac* 



When the food or 
drink is delivered. 



When the price be- 
comes payable* 
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ACT IX OF 1871. 



SECOND SiCnEDVhK- {continued.) 
JFirst Division ; -S'«t/«— (continued.) 



Description oi suit. 



Period of 
limitation. 



Time when period 
begins to ruo. 



JO.^To enforce a right of pre- 
emption, whether the right 
is founded on law, or general 
i»sage,or on special contract. 



11.— For damages for infringing 
copyright or any other ex- 
clusive privilege. 

J 2. — By executors, administrators, 
or representatives under Act 
No. XII of 1856 (to enabU 
executors, administrators, or 
representatives to sue and be 
sued /or certain i^ron^s.) 



Part IV.' 

Otte year^ 

contd. 

One year 



Do* 



Doi 



When the purchaser take0 
actual possession under 
the sale sought to be im* 
peached. 



The date of the infringe^ 
ment. 



The date of the death of the 
. person wronged« 
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THE SECOND SCHEDULE— (conWww^c/.) 
Mr&t Division : Suits — (contmued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to rim. 



10. — ^To enforce a right of 
pre-emption, whether 
the right is founded 
on law, or general 
usage, or on special 
contract. 



Part IK' 
One year- 
contd. 
One year. 



11. — ^By a person against 
whom an order is 
passed imder Sec- 
tions 280, 281, 282 
or 335 of the Code 
of Civil Procedure, 
to establish his right 
to, or to the present 
possession of, the 
property comprised 
in the order. 



See Article 20. 



Do. 



When the purchaser 
takes, under the 
sale sought to be 
impeached, physical 
possession of the 
whole of the pro- 
perty sold, or, where 
the subject of the 
sale does not admit 
of physical posses- 
sion, when the in- 
strument of sale is 
registered. 

The date of the order. 



/t 



Digitized by 



Google 



^^^\ 



ACT IX or 1871. 



SECOND SCHEDULE— >w<t/mei) 
FpTit Division : Suits — (continued.) 



Description of soit. 



Period of 
limitation. 



Time when period 
begins to run. 



13.~By exocutora, administrators, 
or representatives under Act 
No. Xniof Uh5 {to provide 
compensation to families for 
loss occasioned by the death of 
a person caused by actionable 
wrong.) 

14.— To set aside any of the fol- 
lowing sales : — 



(a) sale in execution of a decree 
ol a Civil Court ; 



(b) sale in pursuance of a decree 
or order of a Collector or 
other officer of revenue ; 



(e) sale for arrears of Govern- 
ment revenue or for any 
demand recoverable as such 
arrears; 



{d) sale of a patni taluq sold for 
current arrears of rent. 



Explanation—la this clause *patni' 
includes any intermediate 
tenure saleable for current 
arrears of rent. 



Part IV.- 

One year- 

coi^d. 



One year 



Do. 



The date of the death of th^ 
person killed. 



When the sale is confirmed, 
or would otherwise have 
become final and conclu- 
sive had no such suit 
been brought. 
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THE SECOND SCKEDVLE—icmlinued,) 
First Division : Suits — (continued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



See Article 21. 



12. — To set aside any of the 
following sales : — 

(a) sale in execution of 
a decree of a Civil 
Court; 

(6) sale in pursuance of 
a decree or order of 
a Collector or other 
officer of revenue ; 

(c) sale for arrears of 
Govt, revenue, or for 
any demand recover- 
able as such arrears ; 

{d) sale of a patni taluq 
sold for current ar- 
rears of rent. 

Expln. — In this clause 
* patni* includes any 
intermediate tenure 
saleable for current 
arrears of rent. 



Part IV.— ' 

One year — 

oontd. 



One year 



When the sale is con- 
firmed, or would 
otherwise have be- 
come final and con- 
clusive had no such 
suit been brought. 
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ACT IX OF 1871. 



SECOND SCREDVhE— (continued.) 
First Division : Smt$ — (continued.) 



Description of suit. 



15. — To alter or set aside a deci- 
sion or order of a Civil 
Court in any proceeding 
other than a suit. 



16. — To set aside any act of an 
Officer of Gfovemment in 
his official capacity, not 
herein otherwise expressly 
provided for. 



17. — Against Government to set 
aside any attachment, lease, 
or transfer of immoveable 
property by the revenue 
authorities for arrears of 
Government revenue. 



18. — Against Government to re- 
cover money paid under pro- 
test in satisfaction of a claim 
made by the revenue au- 
thorities on account of 
arrears of revenue or on ac- 
count of demands recoverable 
us such arrears. 



Period of 
limitation. 



Fart /r.- 

One yew- 

contd. 



One year 



Do. 



-Do, 



Do. 



Time when period 
beg^ins to run. 



The date of the final decision 
or order in the case by a 
Court competent to deter- 
mine it finally. 



The date of the act. 



When the attachment, lease, 
or transfer is made. 



When the payment is made. 



Digitized by VjOOQIC 



ACT XV OF 1877. 



xlvii 



THE SECOND &GTIEJ)VLE— {continued.) 

First Division : Suits — (continued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



13. — ^To alter or set aside 
a decision or order 
of a Civil Court in 
any proceeding other 
than a suit. 

14. — To set aside any act 
or order of an officer 
of Government in 
his official capacity, 
not herein otherwise 
expressly provided 
for. 

1 5 . — Against Government 
to set aside any at- 
tachment, lease or 
transfer of immove- 
able property by the 
revenue authorities 
for arrears of Go- 
vernment revenue. 

16. — ^Against Government 
to recover money 
paid under protest 
in satisfaction of a 
claim made by the 
revenue authorities 
on account of arrears 
of revenue or on ac- 
count of demands 
recoverable a& such 
arrears. 



Fart IV.— 

One year — 

contd. 

One year -. 



Do. 



Do. 



Do. 



The date of the final 
decision or order in 
the case by a Court 
competent to deter- 
mine it finally. 

The date of the Act 
or order. 



When the attachment, 
lease or transfer i» 
made. 



When the payment I* 
made.' 
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ACT IX OF 1871. 

SECOND SCHEDULE— Vow^rV/w/-//.} 
First Division : Suits — (continued.) 



Description of suits. 



I 



Period of 
limitation. 



Time when period 
begins to run. 



19.— -Against Gbvermnent for com- 
pensation for land acquired 
for public purposes. 



^0. — Like suit for compensation 
when the acquisition is not 
completed. 



21. — I^or false imprisonmentr 



Fart IV.- 

One year— 

contd. 



One year 



Bo. 



Do. 



The date of determining 
the amount of the com- 
pensation. 



The date of the refusal to 
complete. 



When the imprisonment 
ends. 
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THE SECOND SCKEDVLE— (continued,) 
First Division : Suits — (continued.) 



Description of suit. 



1 7. — Against Government 
for compensation for 
land acquired for 
public purposes. 

18. — ^Like suit for compen- 
sation when the ac- 
quisition is not com- 
pleted. 

19. — For compensation for 
false imprisonment. 

20. — By executors, adminis- 
trators or represen- 
tatives under Act 
No. Xn of 1855 
{to enable the execu- 
tors or representatives 
to sue and be sued for 
certain icrongs. 

21 . — Bv executors, adminis- 
trators or represen- 
tatives under Act 
No. XIII of 1855 r^o 
provide compensation 
to families for loss 
occasioned by the death 
of a person caused by 
actionable wrong,) 



Period of 
limitation." 



Part IV,— 

One year — 

contd. 

One year . . 



Do. 



Do. 



Do. 



Do. 



Time from which 
period begins to run. 



The date of determin- 
ing the amoimt of 
the compensation. 



The date of the refu- 
sal to complete. 



When the imprison- 
ment ends. 

The date of the death 
of the person wrong- 
ed. 



The date of the death 
of the person killed. 
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ACT IX 0^ 1871. 

SECOND BCHEDVIJE— {continued.) 

First Division : Suits — (continued.) 



Description of suit. 


Period of 
limitation. 


Time when period 
begins to run. 






Fart ir.-^ 

One year-^ 

contd. 




22. 


—For any other injury to the 
person. 


One year 


When the injury is cola- 
mitte<f. 


23. 


—For a malicious prosecution. 


Do. 


When the plaintiff is ac-t 
quitted. 


24.- 


—For libel. 


Do. 


When the libel is published. 


20^.- 


—For slander. 


Do. 


When the words are spoken. 


26.- 


-For taking or damaging move- 
able property. 


Do. 


When the taking or damage 
occurs. 


27.^ 


—For loss of service occasioned 
by the seduction of the plain- 
tift 's servant or daughter. 


Do; 


When the loss occurs. 


28,. 


—For inducing « person to break 
a contract with the plaintiff, 

T- - ^_ 'tl t • t 


Do. 


The date of the breach. 



29. — For an illegal, irregular, or Do, 
excesdiye distress, 



The date ol the distress* 
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ACT XV OF 1877. 

THE SECOND SCHEDULE— (conWnMerf.) 
First Dimion : Suits — (continued.) 



U 



Description of suit. 


Period of 
limitation. 


Time from which 
period begins to nm. 






PnrtIK— 








One t/ear^^ 
contd. 




22.^ 


— For compensation for 
any otner injury to 


One year ... 


When the injury is 






conmiitted. 




the person. 






23.- 


—For compensation for 


Do. 


When the plaintiff is 




a malicious prose- 




acquitted, or the 




cution. 




prosecution is other- 
wise terminated. 


24.- 


—For compensation for 


Do. 


When the libel is pub- 




Ubel. 




lished. 


25,. 


—For compensation for 


Do. 


When the words are 




slander. 




i^okw, or, if the 
words arenot action- 
able in themselves 
when the special 
damage complained 














of results. 


56.. 


—For compensation for 
loss of service occa- 
sioned by the seduc- 
tion of the plaintiff'^ 
servant or daughter. 


Do. 


When the loss omwL 








27.- 


—For compensation for 
inducing a person to 
break a contract with 
the plaintifP. 


Do. 


The date of the breads 


28,- 


—For compensation for 


Do, 


The date of the ik- 




an illegal, irregular 
or excessive disfress, I 




tress. 
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ACT IX or 1871. 



SECOND SCHEDULE— (mi/t/iw#af.) 
First Division : Suits — (continued.) 



Deflcription of suit. 


/ Period of 
limitation. 


Time when period . 
begins to run. 






Part ir,^ 
One year — • 
contd. 




30. 


—For wrongful seizure of moye^' 
able property under legal 
process, 

* 


One year , . 

Part r. — 
Two years » 


The date of the seizure. 


31. 


— J'or obstructing a way or a 
waterscourse. 


Two years 


The date of the obstruction. 


82.- 


— Foy diverting a water^course. 


Pq* 


The date of the diversion. 


83. 


—For wrongfully detailing title 
deeds. 


Do. . . 


When the title to the pro- 
perty comprised in the 
deeds is adjudged to the 
plaintiff, or the detainer's 
possession otherwise be< 
comes unlawf uL 


34^. 


—For wrongfully detaining any 
other moveable property. 


Do, 


When the detainer's posses* 
sion becomes unlawful. 


Z6.' 


—For specific recovery of move- 
able poperty in cases not 
provided for by this schedule, 
numbers 48 and 49, 


Do, 


When the property is de* 
. demanded and refused. 


36.. 


— Agunst a carrier for losing 
or injuring goods. 


• 
Do, 


When the loss or injury 
occurs. 


Zir 


—Against a carrier for delay in 
delivering goods. 


Da. 

- ; 


When the ffood« ought to bo 
delivered. 
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THE SECOND &CB.EJ)VIjE— {continued.) 
First Division : Stn'^s— (continued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



29. — For compensation for 
wrongful seizure, of 
moveable property 
under legal process. 



30. — ^Against a carrier for 
compensation for los- 
ing or injuring 
goods. 

31.— Against a carrier for 
compensation for de- 
lay in delivering 
goods. 



Part IV,— 

One year — 
contd. 

One year , . 



Part r.— 
Two years. 

Two years . . 



Do. 



The date of the 
seizure. 



When the loss or in- 
jury occurs. 



When the goods ought 
to be deSvwed. 
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SECOND SCHEDULE— (co«^i«w/<^.) 
First Division : Suits — (continued.) 







Period of 


Time when period 




Description of suit' 


limitation. 


begins to run. 






Part F.— 








Tu'o years — 








contd. 




38- 


-Against one who, having a 
right to use property for 
specific purposes, perverts it 


Two years 


The time of the perversion 




to other purposes. 




' ♦ 


39.- 


-Under Act No. XII of 1865 


Do. 


When the wrong complain* 




(^0 fnabh executors, adminis- 




ed of is done. 




trators or representatives to sue 








and be sued for certain wrongs) 








against an ext^cutor, admin- 




• 




istrator, or other represen- 








tative. 






40.- 


—For compensation for any 


Do. 


When the wrong is done or 




wrong, malfeasance, non- 




the default happens. 




feasance or misfeasance. 








independent of contract and 








not herein specially provid- 
ed for. 
—For the recovery of a wife. 






41.. 


Do. 


When possession is de- 








manded and refused. 


42.' 


—For the restitution of con- 


Do. 


When restitution is de« 




jugal rights. 


% . 


manded and tefused. 
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THE SECOND SCHEDVIM— (continued.) 
First Division : Suits — (continued.) 





Desoription of suit. 


Period of 


Time from which 




limitation. 


period begins to run. 






Part F.— 








Two years-- 








contd. 




32.- 


—Against one who, hav- 


Two years ... 


When the perversion 




ing a right to use 




first becomes known 




property for specific 




to the person injured. 




purposes, perverts 








it to other purposes. 






33.. 


—Under Act No. XII 


Do. 


When the wrong com- 




of 1855 (to enable 




plained of is done. 




executors, administra- 








tors or representatives 




, 




to sue and he sued 




• 




for certain wrongs) 


• 






against an executor, 








administrator or 








other representative. 






34.- 


—For the recovery of a 
wife. 


Do. 


When possession is 
demanded and re- 
fused. 


35.- 


—For the restitution of 


Do. 


When restitution is 




conjugal rights. 




demanded and is 
refused by the hus- 






► 


band or wife, being 
of full age and 
sound mind. 


36.. 


—For compensation for 


Do. 


When the malfea- 




any malfeasance, 




sance, misfeasance or 




misfeasance or non- 




nonfeasance takes 




feasance independ- 




place. 




ent of contract and 








not herein specially 








* provided for. 
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ACT IX OF 1871. 



SECOND SCHEDULE-(roM/tn«rrf.) 
First Division : 5m»^«— (continued.) 



Description of suit. 



43. — For trespass upon immove- 
able property. 



Period of 
limitation. 



Part r/.— 
Three years. 



Three years 



Time when period 
begins to run. 



When the trespass takes 
place. 
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THE SECOND SCBBDVLB— (continued.) 
First Division : Suits — (continued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



37. — ^For compensation for 
obstructing a way or 
a water-course. 



Part VI.— 
Three years. 

Three years. 



38. 



39 



-For compensation for 
diverting a water- 
course. 



■For compensation for 
trespass upon im- 
moveable property. 

40. — ^For compensation for 
infringing copyright 
or any other exclu- 
sive privilege. 

41. — To restedn Waste . . . 

42. — For compensation for 
injury caused by an 
injunction wrongful- 
ly obtained. 

43. — ^Under the Indian 
Succession Act, 1865,« 
Section 320 or 321, or 
imder the Probate 
and Administration 
Act, Section 139 or 
140, to compel a re- 
fund by a person to 
whom an executor 
or administrator has 
paid a legacy or dis- 
tributed assets. 



Do. 

Do. 

Do. 

Do. 
Do. 

Do. 



The date of the ob- 
struction. 

The date of the diver- 
sion. 

The date of the tres- 
pass. 

The date of the in^ 
fringement. 

When the waste 

begins. 
When the injunction 

ceases. . 



The date of the pay- 
ment or distribu- 
tion. 
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ACT IX O^^ 1871. 

Firtt Division : Suits — (continued.) 



Destripiion o! fluii. 



Period of 
limitation. 



Time when period 
begins to tun. 



Fart rL-- 

Three years — 

contd. 



44. — To contest an atiC-ard under any 
of the following Kegula- 
tions of the Bengal C6de : — 

VII of 1822. 
IX of 1825, and 
IX of 1833. 



45, — By a party bound by such 
award to recover any pro- 
perty comprised therein. 



46, — By any person bound by an 
order respecting the pos- 
sesion of property ftflide 
under Act No. XVI of 1838, 
section one, elatwe tl?o, or 
Act No. XXV of 1861, 
chapter twenty-twt>> or 
Bombay Act No. V of 
1864, or by anv one claim- 
ing under audi penfon, to 
recover the property com- 
prised in such order. 



Three years 



The date of the final award 
or order in the Case. 



Do. 



Do. 



Do. 



The Aate of th« filial order 
intheoase* 
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ACT XV OF 1877. 

THE SECOND &mET)VLE-(contmued.) 
First Divimn : /SmV*— (ocmtinued.) 



lix 



Description of suit. 



44. — By a ward who has 
attained majority, to 
set aside a sale by 
his guardian. 

45. — To contest an award 
under any of the 
following Eegida- 
tioDs of the Bengal 
Code : — 

VII of 1822, 
IX of 1825, and 
IX of 1833. 

46. — ^By a party bound by 
such award to re- 
cover any property 
comprised therein. 

47,— By any person bound 
by an order respect- 
ing .the possession of 
property made imder 
the Code of Criminal 
Procedure, Chapter 
XL, or the Bombay 
Mdmlatddrs' Courts 
Act, or by any one 
claiming under such 
person, to recover the 
property comprised 
in such order. 



Period of 
liniitation. 



Time from which 
period begins to run. 



Part ri.~ 
Three yearn — 

COB'td. 

Three years. 



Do. 



D6-. 



Do. 



When the waard 
tains majority. 



The date of the finat 
award or order in 
the case. 



The date of the final 
award or order in 
the case. 



The date of the final 
order in the oq«e. 
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ACT IX OF 1871. 



SECOND SCHEDV'LE-'{continued.) 
lint Diviiion : Suits — (contmued.) 



Description of suit. 



Period of 
liioitatioii. 



TiT^ e when period 
begins to run. 



47. — For lost moveable property 
not dishonestly misappro- 
priated or converted. 

48. — For moveable property ac- 
quired by theft, extortion, 
cheating, or dishonest mis- 
appropriation or conversion. 



19.— For the hire of animals, 
vehicles, boats, or house- 
hold furniture. 



'>0. — For the balance of money 
advanced in payment of 
goods to be delivered. 



51. -For the price of goods sold 
and debvered, where no 
fixed period of credit is 
aprrf^ed upon. 



Part VI.— 

Three pears— 

contd. 

Three years 



Do. 



Do. 



Do. 



Do. 



When the property is d«i 
manded and refused. 



Do. 



When the hire becomes pay- 
able. 



When the goods ought to 
be delivered. 



The date of the delivery of 
the goods. 
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THE SECOND SCHEDULE— (cow^ww^^.) 
First Division : Suits — (oontiniied.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



48. — For specific moveable 
property lost, or ac- 
q^ired by theft, or 
(feshonest misappro- 
priation or conver- 
sion, or for compen- 
sation for wrongfully 
taking or detaining 
the same. 

49. — For other specific 
moveable property, 
or for compensation 
for wrongfully tak- 
ing or injuring or 
wrongfully detain- 
ing the same. 

50. — For the hire of ani- 
mals^ vehicles, boats 
or household furni- 
ture. 

51. — For the balance of 
money advanced in 
payment of goods to 
be delivered. 

52. — For the price of goods 
sold and delivered, 
where no fixed period 
of credit is agreed 
upon. 



Part VL— 

Three years — 

contd. 



Three years. 



Do. 



Do. 



Do. 



Do. 



When the person hav- 
ing the right to the 
possession of the 
property first learns 
in whose possessioa 
it is. ' 



When the property ig 
wrongfully taken or 
injured, or when the 
detainer's possession 
becomes unlawful. 



When the hirebecomefl 
payable. 



When the goods ought 
to be delivered. 



The date of the deli- 
very of the goods. 



Digitized by VjOOQIC 



Ixii 



ACT IX or 1871. 



SECOND SCHEDJJhE^lcoHtinueU,} 
Fint IHvmoH : iftitV*— (continued.) 



Defoription el mit. 



Period of 
limitation* 



Time when period 
• IjeginB to nw. 



62.— For the price ol good* sold 
and delivered tabe paid for 
after the expiry of a fixed 
period oi creoit. | 



63. — For the price of good)l sold 
and delivered to he paid for 
by a hill of exchange, no> 
such hill being given. 



64.-^For the price of trees or 
growing crops sold by the 
plaintiff to the defendant 
where no fixed period of 
credit is agiecdupon. 



55. — For the price of work done 
by the plaintiff for the de- 
fendant at his request, where 
no time has been fixed for 
payment. 



66. — For money payable for money 
lent. 



67. — Like snit when the lender has 
given a cheque for th^ 
monrv. 



Port r/.— 

Three ytara— 
contd. 



Three vear$ 



The expiry of the period of 
credit. 



Do. 



Do. 



Do. 



Do. 



Do. 



proposed 



period of 
bui eh^pses. 



The date ol the sale. 



When ^ woric it done. 



When the loan is made. 



When the cheque is paid. 
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THE SECOND BGKEDVIjE— {continued.) 
First Division : Suits — (continued.) 



Description of suit. 


Period of 
limitation. 


Time from which 
period begins to run. 






Pari VL— 

Thre^years — 

oontd. 




53.' 


— For the price of goods 
sold and delivered 
to be paid for after 
the expiry of a fixed 
period of credit. 


Three years... 


When the period of 
credit expires, ' 


54.- 


—For the price of goods 
sold and.delivered to 
be paid for by a bill 
of exchange, no such 
bill being given. 


Do. 


When the period of 
the proposed bill 
elapses. 


55.. 


—For the price of trees 
or M-owing crops 
sold by the plaintiff 
to the defendant 
where no fixed period 
of credit is agreed 
upon. 


Do. 


The date of the sale. 


5e.. 


—For the price of work 
done by the pkiatiff 
for the defendant at 
his request, where no 
time has been fixed 
for payment 


Do. 

• 


When the workis done. 


S7.- 


—For money payable for 
money lent. 


Do. 


When the loan kmade. 


58.- 


—Like suit when the 
lender has given a 
cheque for the money 


Do. 


When the cheque is 
paid. 
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ACT IX OF 1871. 



SECOND SCHEDULE— (<?on^«>»w«f.) 
Firtt IHvition : 5«i/«— (continued.) 



Description of suit. 


Period of 
limitation. 


Time when period 
begins to run. 


68.- 


— For money lent under an 
payable on demand. 


Part VL— 

Three years^ 

contd. 

Three years . . 


When the demand is made. 



b9. — For mrney payable to the 
plaintiff f )r money paid for 
the defendant. 



60. — For money payable by the 
defendant to the plaintiff 
for money received by the 
defendant for the plaintiff's 



61.— For money payable for inter- 
est upon money due from 
the dftfemdant to the plain- 
tiff. 

62."-*For money payable to the 
plaintiff for money found to 
be due from the defendant 
to the plaintiff on accounts 
stated between them. 



Do. 



Do. 



When the money is paid. 



When the money is receiyed. 



Do. 



Do. 



When the interest becomes 
due. 



When the accounts are 
stated, unless where the 
debt is made payable at 
a future time and then 
when that time arriyes. 



Digitized by VjOOQIC 



j^(^ %v OE 187?'. 



hy 



THE SBCa»B mmM>W^J^iepntmued,) 



l>e8ef^o^ of si4t. 



Period of 
limitation. 



59. — For money lent under 
an agreement that it 
fihall be payable on 
demand. 

6Q.— For mpney deposited 
undjer a^ i^grepment 
that a i3^ b^ pay- 
able on demanjl. 

61. — ^For money payi^ble to 
the plaintifi for 
money paid fpr the 



^2.— Fojr moijey payable by 
tll^ dl^fl^t |to the 
plaintiff i&r i^oney 
received by tie de- 
fendantfor the plain- 
tiff's use. 

63.— For money payable for 
interest ra$^ iponey, 
due from me defend- 
ant to the plaintiff. 

MrfBriV)^ iBoney payable 
to the plaintiff for 
money found to be 
4u0 w>m the defend- 
ant to the plaintiff 
on accounts stated 
between them. 



^(irt VL— 

Three years — 

contd. 

Three years... 



Do. 



Do. 



Do. 



Do. 



Do. 



^ Time from vhioh 
period begins to run. 



When the loan is 
made. 



W^en % d^a^d ^ 



When the money is 
paid. 



When the money is 
received. 



When the interest be- 
CQiaes due. 



When theaooouuts ate 
stated in writing 
signed by the de- 
fendant or hisagiant 
duly authorised ia 
this behalf, unless 
where the debt is, 
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ACT IX or 1871. 



SECOND SCHEDlTLE^eontinued.) 
Fir$t Diviiicn : /8^m«7*— (continued.) 



Description of suit. 



Period of 
limitation. 



Time when period 
begins to run. 



63. — Upon a promise to do any- 
thing at a specified time, or 
upon the happening of a 
sj^cified contingency. 



04. — Against a factor for an ac« 
count. 



66.— On a sinjgfle bond where a day 
is specified for payment. 



\, — On a single bond where no 
such day is specified. 



67. — On a bond subject to a con- 
cUtion. 



-On a bill of exchange or pro- 
missory note payable at a 
fixed Ume after date. 



Part r/.— 

Three years — 

contd. 



Three years 



Do. 



Do. 



Do. 



Do. 



Do. 



At the time spedfied or 
upon the contingency 
happening.' 



When the account is de* 
manded or, where no 
such demand is made, 
when the agency termi- 
nates. 

The day so specified. 



The date of executing the 
bond. 



When the condition is 
broken. 



When the bill or note lallt 
due. 
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THE SECOND 80HEDJILE— (continued.) 
First Dimion: /8wV«— (contmued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



65.— For compensation for 
breach of a promise 
to do anything at a 
specified time, o r 
upon the happening 
of a spedfled con- 
tingency. 



66.— On asin^lebond where 
a day is specified for 
payment. 

67. — On a single bond 
where no such day 
is specified. 

68. — On a bond subject to 
a condition. 

69.-*On a bill of exchange 
or promissory note 
payable at a fixed 
time after date. 



Part r/.— 

Three years — 

contd. 



Three years. 



Do. 



Do. 



Do. 



Do. 



by a simultaneous 
agreement in writ* 
in^ signed as afore- 
said, made payable 
at a future time, 
and then when that 
time arrives. 

When the time speci- 
fied arrives or the 
contingency hap- 
pens. 



The day so specified. 



The date of executing 
the bond. 



When the condition is 
broken. 

When the bill or note 
falls due. 
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Description of fluit. 



Period of 
limitatioii. 



Time when 
begins to 



0f . — On a bin of exdiange pilyable 
at or alter n^bt. 



70. — On a bill of exchange ateept- 
ed payable at a partiemflor 
plaoe. 



71. — On a bill of exchange or pro- 
miflflory note payable at a 
fixed time after aight or 
after demand. 



72.— On a bill of exchange ck pro- 
missory note payable on 
demand and not acconipani- 
ed by any tHnlln^ i^esmin- 
ing or postponing the right 
to sue. 



7S-^By the «ndor«e6 of \ bill or 
promissory note agaioistlhe 
endorser. 

74. — On a promissory note or bond 
payable by instalments. 



Thru ^ 
cohtd, 



Three years 



Do. 



Do. 



Do. 



Do. 



Do. 



When the bill is {nresented. 



When the bill is pveaented 
at fh&t j^ttc6« 



Wii6!i the bed bme ez- 
piires. 



When the demand is made. 



The date 
iheiift. 



of the endone- 



The expiration of the first 
term of naypiienti as to 
the part Ihlte i^yabfe; 
and» 161: Hbe other parts, 
the expiration of the re- 
speotiy e terms of payment. 
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DesoriptkB of suit. 



Period of 
limitation. 



Tkue from whioh 
period begins to run. 



?ii.-^-On a bOl bi etdian|:6 
ffiftkAt «t aight, or 
iav6![ ^^|ut^ but not 
ai a fixecl ume. 

71.—- On a bill of exobiange 
accepted payable at 
a particular plaee. 

72.-— On a bill of exchange 
or promissoijr note 
payiftble. at a iSied 
time after sight or 
after demand. 

73.— On a bill of exchange 
or promissory note 
payable on deihand 
am not «eera)panied 
by any writing; re- 
straining or postpon- 
ing the right to sue. 



74. — On a promissory note 
or bond payable by 
instalments. 



three yedr^^ 
contd. 

Three yeits... 



Do. 



Do. 



Do. 



Do. 



WheiiUi^ bm>pie- 
sented. 



When the bill is pre- 
sented at that place. 

When the fixed time 
expires. 



The date of the bill or 
note. 



Tltid es^itfttiM ^f the 
jlrst teM of pay- 
ment, as to the piurt 
then payable ; and, 
for the other parts, 
titeiS&puMloiioltii^ 
r^i^tty^ t^axiB of 
pa^fvrait. 
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SECOND BQBEDJJlM-ifiomtHmd.) 
lintJHvision: /$f<i^-*(oontinued.) 



Description ni suit. 



Period of 
limitation. 



Time when period 
begins to nm. 



^fr.— On a promisBory note or bond 
payable b^ instahnents, 
which provides that if de* 
fault be made in payment of 
one instalment the whole 
shall be due. 



76.— On a promissory note given 
by the maker to a third 
person to be delivered to the 
payee after a certain event 
should happen. 



77.--On a dishonoured foreign bill 
where protest has been made 
and notice given. 



78.-*-Bv the payee a^tinst the 
drawer of a bill of exchange 
which has been diidionoured 
by non-acceptance. 



79.— like suit when the bill has 
been dishonoured by non- 
acceptance and afterwards 
by non-payment. 



Fart r/.— 

Three yeare^ 

contd. 



Three years 



The time of the first de- 
fault, unless where the 
payee or obHgee waivei 
the benefit of. the provi- 
sion, and then when fresh 
default is made. 



Do. 



The time of the delivery to 
the payee. 



Do. 



Do. 



When the notice it given. 



The date of the refusal to 
accept. 



Do. 



Do. 



Digiti 



zed by Google 



ACT XV OF 1877. 
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THE SECOND SCHEDULE— (cow/wuerf.) 
First DimUm : Stiffo-— (oontinaed.) 



Deeoription of suit. 



Period of 
limitation. 



l^e from whioh 
period b^[in8 to run. 



76.— On a promifisoiy note 
or bond payable bv 
instalments, which 

{provides that, if de- 
ault be made in 
payment of one in- 
stiument, the whole 
shall be due. 



76. — On a promissory note 
given by the maker 
to a third person to 
be delivered to the 
payee after a certain 
event should hap- 
pen. 

77. — On a dishonoured 
foreign biU where 
prot^ has been made 
and notice given. « 

78. — ^By the payee against 
the drawer of a bill 
of exchange which 
has been mshonour- 
ed by non-accept- 
ance. 

79. — By the acceptor of an 
accommodation-bil 1 
against the drawer. 



Part VL— 

Three years^ 

oontd. 

Three years... 



Do. 



Do. 



Do. 



Do. 



Wh^ the first default 
is made, unless 
where the payee or 
obligee waives the 
ben^t of the provi- 
sion, and then when 
fresh default is 
made in respect of 
which there is no 
such waiver. 

The date of the de- 
livery to the payee. 



When the notice is 
given. 

The date of the refusal 
to accept. 



When the acceptor 
pays the amount of 
the bill. ^ 
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Besoviftioii ^ tuit. 



I^eriod of 
Hqutation. 



Time wl^en peijod 
kegh^totob. 



80. — Quit on a bill of ez^iange or 
pieaiiBaflBy note aot hfiseiB 
ezpT^fS^ {iroYJ4ed lor. 

Sl.-^^y tiio aoientav «l an accom- 
HM^ali^AHU against the 
dn^or. 

82. — ^By a surety against the prin- 

83.— By ^ #»io^y ^gM^^ « <»• 
surety. 



84.— -Upon an^ other contract to 
indemnify. 



85.— Bv an attorney or vyikil for 
his cost of a suit or a par- 
ticular business, there being 
Oft e^iTKess ignefmegit as to 
the time wh^ 8U<ih costs 
are to be paid. 



86.— For compensation for damage 
caused by an injunction 
wrongfully obtained! 

87. — For the balance due on a 
mutual, open and current 
account, where tliere have 
been reciprocal demands be- 
tween the parties. 



Tkr^ y$ar$ — 
fiODtd. 



Three yevB 



Do. 



Do. 



Do. 



Do. 



Do. 



Do. 



Do. 



Wheii the bill or qq^ 
taMoiM^fjalle. 



WhtA flieaooepCpr pays the 
fimo^. 



When the surety pays the 

When the plaintiil pays 
anything in excess of his 
own share. 



When Hie j^Edntiff is actual- 



The termination of the suit 
or business, or (whera the 
attpn^ey or vakilpronfiily 
diflconobues ther suiSor 
bjvi^ei^ fh<9 #te of such 
d^scQQig^u^fi^* 



When tiie injuaetion ceases. 



The time of tiie last item 
a4m|tted or ^ved Ia 
the account. 
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THE SECONlJ gWiiMl*tFlJl-^(<?i>n«nuerf.) 
Firsi Ifimian : Suits — (oofifiliued.) 



0«ioriptioii of suit 



Period of 
limitation. 



Time from which 
period begins to run. 



80. — Siiit on a bill of ez- 
diange, promissory 
note or bond not 
herein e&{sr^7 pro- 



81 — By a surety against 
the principal debtor. 

82. — ^By a surety against a 
co-surety. 



83. — ^Upon any other con- 
tract to indemnify. 

84. — ^By an attorn^ or 
vakil for his costs of 
a suit or a particulax 
business, there being 
no express agreement 
as to the time when 
such costs are to be 
paid. 



85. — ^For the balance due 
on a mutual, open 
and current account, 



JPor* VI.-^ 

tkre$ years — 

contd. 

Three ydars. . 



Do. 



Do. 



Do. 



Do. 



Do. 



When the bill, note or 
bond becomes pay- 
able. 



When the surety pays 
the creditor. 

When the surety pays 
anything in excess 
of his cfwn sha^. 

When tto ]^ik$ntiff is 
actually damnified. 

The date of the termi- 
nation of the suit or 
business, or (where 
the attorney or vakil 
properly discontin- 
ues the suit or busi- 
ness) thedate of such 
discontinuance. 



The closer o£ the year 
in which the last 
item admitted or 
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ACT IX OF 1871. 



SECOND SCHEDULE— (<?ofi«n«arf.) 

Fu'St Division t Suits— (conimvied.) 



Descriptioji of suit. 



38. — On a policy of insurance when 
the sum assured is payable 
after proof of the death or 
loss has been ^ven to or 
received by the insurers. 



89. — By the assured to recover 
premia paid under a policy 
voidable at the election of 
the insurers. 



O.— By a principal against his 
agent for moveable property 
received by the latter and 
not accounted for. 



Period of 
limitation. 



Time when period 
begins to run. 



Fart r/.— 

I%ree years — 

contd. 



Three years 



Do. 



Do. 



When proof of the death 
or loss is given or received, 
to or by the insurers, 
whether by or from the 
plaintiff, or any other 
person. 



When the insurers elect to 
avoid the policy. 



When the account is de- 
manded and refused. 



Digitized by 



Google 



ACT XV OF 1877. 



beor 



THE SECOND SCBEBVLTSi—icdntimied.) 
First Division : Suits — (continued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run* 



where there have 
been reciprocal de- 
mands between the 
parties. 

86.— On a policy of insur- 
ance when the sum 
assured is payable 
immediately after 
proof of the death or 
loss has been given 
to or received by the 
insurers. 

87. — By the assured to re- 
cover premia paid 
under a policy void- 
able at the election 
of the insurers. 

88, — ^Against a factor for 
an account. 



89. — ^By a principal against . 
his agent for move- I 
able property re- \ 
ceived by the latter j 
. and not accounted i 
for. 



Part VL— 

Three years — 

contd. 



Do. 



Do. 



Do. 



Do. 



proved is entered in 
the account ; such 
year to be comput**' 
ed as in the accoimt. 

When proof of the 
death or loss is 
given or received to* 
or by the insurers, 
whether by or from 
the plaintiff, or any 
other person. 



When the insurers 
elect to avoid the 
policy. 



When the account is, 
during the continu- 
ance of the agency, 
demanded and re- 
fused, or where no 
such demand is 
made, when the 
agency^ terminates. 

Do. 



Digitized by 



Google 



\m^ 



ACT IX w 1871: 

fir9t PivUm : ^w»^#— (cwtiwied.) 



DeBcription of ii3^t. 



Poriodof 
limiUtiosi. 



9l.-^0ftfir S«it8 by principals 
against agents for negloct or 
iDiseo&dncl. 



9^.1^9 miCsH OX 9et aside a|i in- 
strument not otherwise pro- 
vided for. 



98.— To declare the foreery of an 
instrument issued, or rM^- 
isteved, ct attempted t^ b^ 



94f^Vorjproperty which the plain- 
tiiff lias Qpnv^yed while 
insane. 



9^,'Rr7or r|^el on the ^undof 
(rauo. 

96,— To set aside a dc^dfee obtain- 
ed by fraud. 

97,^For relief on the ground of 
mistake in fact. 



eoHtf. 



Three years 



Do. 



Do. 



Do. 

Do. 
Do. 
Do. 



Time when period . 
begins ton». 



Whenihe n^le<^ or 
conduct oectffs. 



When the instrument is 
executed. 



The date of the issue, regis* 
tration, or attempt. 



When the plaintiff is restor- . 
ed to sanity and has 
knowledge of the convey- 



When the fraud becomes 
known to the i»rty 
wronged. 

Do. 



WlMiitt^ Biistak* becomes 
knQim t^tli^ pkvtiif. 
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THE SECOND SCHEDULE— (con^mw^t/.) 
First Dipiskm : Suits — (continued.) 



Desoription of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



90.— 4)th«r fnits by princi- 
pals against agents 
for neglect or mis- 
conduct. 

91. '^To <Muioel or set aaide 
an instrument not 
otherwise provided 
for. 



92.— To declare the forgery 
of an instrument is- 
sued or registered. 

93.~To declare the forgery 
of an instrument at- 
tempted to be en- 
forced against the 
plaintiS. 

94. — ^Por property which 
the plaintiff has con- 
veyed while insane. 

96. — ^To set aside a decree 
obtained by fraud, 
or for other relief on 
the ground of fraud. 

96.— For relief on the 
ground of mistake. ' 



Part VL— 

Three yea/rs — 
contd. 

Tlree years. . 



Do. 



Do. 



Do. 



Do. 



Do. 



Do. 



When the neglect or 
misconduct becomes 
known to the plain- 
tiff. 

When the facts enti- 
tling the plaintifEto 
have the instrument 
cancelled or set aside 
become known to 
him. 

When the issue or reg- 
istration becomes 
known to the plain- 
tiflf. 

The date of the at- 
tempt. 



When the plaintiflE is 
restored to sanity, 
and has knowledge 
of the conveyance. 

When the fraud be- 
comes known to the 
party wronged. 



When the mistake 
becomes known to 
the plaintiff. 
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ACT IX OF 1871. 



SECOND SCHEDTTLS— (mm^mmmI.) 
Firtt JHfiium : fiftii<»— (oontiiraed.) 



Description of suit. 



Period of 
limitatioiL 



Time when period 
begins to run. 



98. — For money paid n]^ an exist- 
ing consideration, which 
afterwards fails. 



99.— To make good out of the 
general estate of a deceased 
trustee the loss occasioned 
by a breach of trust. 



100. — ^For contribution by a party 
who has paid the whole 
amount due under a joint 
decree, or by a sharer in a 
joint estate who has paid the 
whole amount of revenue 
due from himself and his 
co-sharers. 



101.— By a CO- trustee to enforce 
against the estate of a de- 
ceased trustee a claim for 
contribution. 



102. — For a seaman's wages. 



Tart VL-- 

Three yare- 

contd. 



Three years 



Do. 



Do. 



The date of the failure. 



The date of the trustee's 
death, or if the Idss^uw 
not then been occasioned, 
the date of the loss. 



The date of the plaintiff's 
advance in excess of his 
own share. 



Do. 



When the right to contri- 
bution accrues. 



Do. 



The ^d of the voyage dur- 
ing which the wages are 
earned. 
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THE SECOND SCHEDULE— (con^mteee/.) 
First Dwision : Suits — (continued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



97.— For money paid upon 
an existing consider- 
ation which after- 
wards fails. 

98.— -To make good out of 
the general estate of 
a deceased trustee 
the loss occasioned 
by a breach of trust. 

99*— For contribution by a 
party who has paid 
the whole amount 
due under . a joint 
decree, or by a sharer 
in a joint estate who 
has paid the whole 
amount of revenue 
due from himself 
and his co-sharers. 

100^-^By a co-trustee to 
enforce against the 
estate of a deceased 
trustee a claim for 
contribution. 

101. — ^Pora seaman's wages 



102.— For wages not other- 
wise expressly pro- 
vided for by this 
schedule. 



Part VL- 
Three yeara^ 
contd. 

Three years. 



Do. 



Do. 



Do. 



Do. 



Do. 



The date of the failure. 



The date of the trus- 
tee's death, or, if th^ 
loss has not then re- 
sulted, the date of 
the loss. 

The date of the plain- 
tiff's advance in ex- 
cess of his own 
share. 



When the right to 
contribution accrues. 



The end of the voya 
during which the 
wages are earned. 

When the wages ac- 
crue due. 
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ACt IX ot 1871. 



Mrst Division: Sutttf-^^wn^bSmei.} 



Descidptioii oi euit. 



Period of 
Mmitatioxi. 



Ti»#w%»i>gWiod 
begins to nm. 



1.03. — By a MuhAmmadan £or 
exigible dower {mu^ajjal). 



Thra^f/ears— 
contd. 

Three years 



104. — By a Muhftmmadan for de- 
ferred dower (mu^wajjat). 



106. — By a mortgagor after the 
mortgage has been satisfied, 
to recover surplus coUiections 
received by the mortgagee. 



106. -^For an account and a share 
of the profits of a dissolved 
partnership. 



107. — By a Hindu manager of a 
joint estate for contribution 
in respect of a payment made 
by hmi on account of the 
estate. 



Do. 



Do. 



Do. 



Do. 



When.the dower uEdemand- 
ed^aikt sefhsed', or (where 
dixringf tibe^c^Riniiance of 
thC'lixsrrii^.'tti such de* 
maud. has. baen made) 
wfien the marriage is dis- 
Bolvvdbf destlvf^dMFQHM. . 



sohrfiid^bydMkior divoroe. 



Thedbt<9oftHex»ceipt. 



TSber data ofr thy towditfti i. 



The date of the payment. 
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Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



103. — ^By a Muhammadan 
for exigible dower 
(mu^Ofjjal,) 



104.-T-By a Muhammadan 
for deferred dower 
(mu'wajjal.J 

105. — ^By a mortgagor after 
the mortage has 
been satisfied, to 
recover surplus col- 
lections received by 
the mortgagee. 

106. — ^For an account and a 
share, of the profits 
of a dissolved part-* 
nership. 

107. — ^Bjr the manager of a 
joint estate of an 
undivided family for 
contribution in re- 
spect of a payment 
made bv him on ac- 
count of the estate. 



Part VL-- 

Three years^^ 

contd. 

Three years... 



Do. 
Do. 



Do. 



Do. 



When the dower is 
demanded and re- 
fused, or (where dur- 
ing the continuance 
of the marriage no 
such demand has 
been made) when 
the marriage is dis- 
solved by death or 
divorce. 

When the marriage is 
dissolved by death 
or divorce. 

When the mortgagor 
re-enters on the 
mortgagedproperty. 



The date of the dis- 
solution. 



The date of the pay- 
ment. 
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t)bscnpii<>n of stiit. 



FeHodof 
Hmitati<»i. 



Time when j>eriod ' 
VegiiifitbrttA; 



108.— B7 a lessor for. the, ralue of 
trees cut down by his lessee 
cohtratf to the terms of tiie 
lease. 



109.— For the profits of immove- 
able property belonging to 
the plaintiff wrongfully re- 
ceif ed by the defendant. 



110.— For iarrears of tent. . 

111.— By a vendor of inimoyeable 
property to enforce his lien 
for unpaid purchase-money. 



coHtd. 



Three years 



112.— For a call by a company re- 
gistered under any Statute 
or Act. 



118.— For specific performance of a 
contnict. 



Do. 



Do. 
Do. 



Do. 



Do. 



When the trees are cat down* 



When the profits are re- 
■ ceived, or, where the 
plaint^ has been dispos- 
sessed by a decree after- 
wards set aside on appeal, 
the date of the decree of 
tiHe qipdlatk Cotttti 



due. 

Hie tM^ fixed fdr complet- 
ing the Itttle^ ot (where 
the titie is abetted after 
tne time fixed for comple- 
ti(»i) the date of the 
acceptance. 



When the bkQ W^ inade. 



When the plaintiff has 
iiotic^ tiy^t Itii^ right is 
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i ^T nri' f 



DeMiiption of suit. 


Period of 
limitation. 


Time from which . 
period begins to run. 






Part ri.^ 






' 


Three years — 








contd. 




108. 


— 3y a lessor for the 


Three years... 


When the trees ard 




value of trees out 




cut down. 




down by his lessee 








contrary to the 








terms of the lease. 




• 


109. 


T-rFor the profits of 


Do. 


"When the profits are 


• 


immoveable proper- 




recdved, or, wherfe 




ty belonging; to the 




the plaintifi has 




plaintiff which have 
been wrongfully re- 




been dispossessed by 






a decree afterwards 




ceived by the de- 




set aside on appeal, 




fendant. 




when he recovers 


110. 


—For arrears of rent. 


Do. 


When the arrears be- 
come due. 


111. 


—By a vendor of im- 


Do. 


The time fixed for 




moveable property 
to enforce his lien 




completing the sale, 
or (where the title 




for unpaid purchase- 




is accepted after the 




money. 




time fixed for com- 
pletion) the date of 




• 




the acceptance. 


112. 


—For a call by a com- 


Do. 


When the call is pay- 




pany regist^ed un- 




able. 




der apy Statute or 






113. 


—For specific perform- 


Do. 


The date fixed for 




ance of a contract. 




the performance, or 
if no such date is 
fixed, when the 
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Description of suit. 



) 14.— For the retcismon of a con- 
tract. 



115.— For the breach of any con- 
tract, express or implied, not 
in writing re^^istered, and 
not herein specially provided 
for. 



Period of 
limitation. 



Part r/.— 

Thr$e y«if #— 

contd. 



Three years 



Do. 



XIQ. — Upon a judgment obtained 
in a foreign country. 

117. — On a promise or contract in 
writing registered. 



Part rir,'- 

Six yean. 
Six years c 



Do. 



Time when period 
begins to ran. 



When the contract is execut- 
ed by the plaintiff. 



When the contract is broken, 
or (where there are sue- 
cessive breaches) when the 
breach sued for occttrs, or 
(where the breach is con- 
tinuing) when it ceases. 



The date of the judgment. 



When the period of limita- 
tion would begin to run 
against a suit brought on 
a similar promise or con- 
tract not registered. 
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First Dimion : Suits — (continued.) 



Description of suit. 



Period of 
limitation. 



114.— For the rescission of 
a contract. 



115. — i'or compensation for 
. the breach of any 
contract, express or 
implied, not in 
writmg registered 
and not herein spe- 
cially provided for. 



116.— For compensation for 
the breach of a con- 
tract in writing re- 
gistered. 

117. — ^Upona foreign judg- 
ment as defined in 
the Code of Civil 
Ptpcedure. 



118. — ^To obtain a declara^ 
tion that an alleged 
adoption is invalid, 
or never in fact took 
place. I 



Time from which 
period begins to run. 



Part VL— 

Three years-^ 

contd. 

Three years... 



Do. 



Part riL-- 
Six years. 

Six years .. 



Do. 



Do. 



plaintiff has notice 
that performance is 
refused. 

When the facts enti- 
tling the plaintiff to 
have the contract 
rescinded first be- 
come known to him. 

When the contract is 
broken, or (where 
there are successive 
breaches) when the 
breach in respect 
of which the suit is 
instituted occurs, or 
(where the breach is 
continuing) when it 
ceases. 

When the period of 
limitation would 
begin to run against 
a suit brought on a 
similar contract not 
registered. 

The date of the judg- 
ment. ^ 



When the alleged 
adoption becomes 
known to the plain- 
tiff. 
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PescriptiQn of suit. 



Pariodof 
liiidtation. 



Time ifhem. pe|ipd 
Begms to rim. 



*118.-r-8|iit for which no period of 
limltatioB is proyi<|^ else- 
where in this Bchedtue. 



Il9.f— By an ano^on-pnrchaser or 
any oxi^ olainiing under h'nx 
to avoid incTunbrances ' or 
under- t^iures in an entire 
estate sold iov arrears of 
QoYenm^t revenue, the 
estate being, by virtue of 
such sale, Irc^ from incum- 
brances and un^er-tenures. 

120. — ^To avoid incumbrances or 
• und^-tenuzep in a patni 
idluq ox other s^eable tenure 
sold for arrears of rent, the 
taluq or tenure being, by 
virtue of such sale, freed 
from incumbrance, and uii- 
der-tenures. 

12U — Upon a judgment obtained 
in British India, or a recog- 
nizance. 



122.r-rFor a leffacy or for a distri- 
butive ttiare of the move- 
able property of a testator 
(» intestate. 



Six Kfws — 
cont4« 



Six years 



Tart VJILtt 
Twelve yfart. 

Twelve yet^ < 



Do. 



Do. 



Do. 



When the right to gae 
accrues. 



When the sale becomee final 
and conclusive. 



When the sale beoomes final 
and conclusive. 



The date of tiie judgment 
or recognizance. 



When the 
beoomes pa^ 
yer^Wf. 



or share 

or deli- 
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Deeiripticm of suit 


Pisriodof 
limitation. 


Time. from which 
period begins to run. 




fyrt tit— 






Six year^^' 






oontd« 




119.— To .obtain a declara- 


Six years ... 


When the rights of 


tion that an adop- 




the adopted son as 


ticmk valid. 




such are interlered 
with. 


i JO.-^Stiit M which n6 pe- 


Do. 


When the right to 


riod of limitation ie 




sue accrues. 


provided , elsenHbiere 






in this schedule. 


PaH nil.— 
Twelve years. 




ISi.— 9?6 avoid incumbran- 


Twelve yclais. 


When the sale becomes 


ces or under-tenures 




final and conclusive. 


in an entire estate 






sold for arreari of 






Govemmentrevtoue 






o*inai>aMI«%or 






other saleable tenure 






sold for arreani of 






. rent. 


•, 


- 


122.— Upon a judgment 
obtained in British 


Do. 


The date of the judg- 
ment or recogni- 


India, orareco^- 




zance. 


zance. 






123. — ^For a legacy or i^or a 


Do. 


When the legacy or 


share of a residue 




share becomes pay- 
able or deliverable. 


bequeathed by tes- 


i 
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First IHvision : Suits — (continned.) 



Description of emit. 


Period of 
limitation.. 


Time when period 
begins to nm. 




Tart VIII.^ 

• Twelve f/ears-^ 
contd. 




123.— For possessioii of an here- 
ditary office. 


Twelve years • . 


When the defendant,or some 
person through whom he 
claims, took possession oi 
the office adversely to the 
plaintiff. 

rv office is possessed when 
the profits thereof are 
usually received, or (il 
there are no profits) when 
the duties thereof are 
usually performed. 


124.— Suit during the life of a 
Hindu widow by a Hindu 
entitled to the possession of 
land and her death to have 
an alienation made by the 
widow declared to be void 
except for her life. 

f 


Do. 


The date of the alieuitio&. 
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First Division : Suits — (continued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to run. 



tator^ or for a dis- 
tributive share of the 
property of an in- 
testate. 

] 24. — For possession of an 
hereditary office. 



125. — Suit during the life 
of a Hindu or Mu- 
hammadan female 
by a Hindu or Mu- 
hammadan who, if 
the female died at 
the date of institut- 
ing the suit, would be 
entitled to the pos- 
session of land, to 
have an alienation of 
such land made by 
the female declared 
to be void except for 
her life or until her 
re-marriage. 



Part rilL- 
Twelve years- 
contd. 



Twelve years. 



Do. 



When the defendant 
takes possession of 
the office adversely 
to the plaintiff. 

Explanation. — ^An 
hereditary office is 
possessed when the 
profits thereof are 
Tisually received, or 
(if there are no pro- 
fits) when the duties 
thereof are usually 
performed. 

The date of the alien- 
ation. 
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Deseription of suit. 



Period of 
limitation. 



Time when period 
begins to run. 



125. — By a Hindu governed by the 
law of the Mitakshara to set 
aside his father's alienation 
of ancestral property. 



126. — Like suit by a Hindu govern- 
ed by the law of the Daya- 
bhaga. 

127. — ^By a Hindu excluded from 
joint family property to 
enforce a right to share 
therein. 



]^8. — By a Hindu for maintenance. 



Part nil.- 

Twelve ^ars- 

contd. 



Twelve years 



D<H 



Doi 



Do. 



129. — ^To establii^ or set aside an 
adoption. 



530, — For the nesumptiou or assess^ 
ment of rent-^ee land. 



Dw. 



D^ 



The date of the aKenation, 



When the father dies^r 



When the plaintiff cluiin» 
and is refused his share. 



When the maintenance ^ued 
for is claimed and refused. 



The date of the adoption, or 
(at the option of the* 

SlaintifE) tiie date of the 
eath of the adoptive 
father. 

When the right to resume^ 
or assess the land first 
accrued. 

Provided that no such suit 
shall be maintained where- 
the land forms part of a 
permanently^setued es- 
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Description of suit. 



Period of ^ 
limitation. 



Time from ¥^oh 
period begins to run. 



126. — By a Hindu govern- 
ed by the law of the 
Mitakshara to set 
aside his father's 
olienation of ances- 
tral property. 



127. — By a person exduded 
from joint-family 
property to enforce a 
right to share there- 
in. 

128.— By a Hindu for ar- 
rears of maintenance. 

129.— By a Hindu for a 
declaration of his 
right to maintenance. 



130. — For the resumption 
or assessment of rent- 
free land. 



Fart rill.-- 

Twehepears — 

contd. 

Twelve years. 



Do. 



Do. 



Do. 



Do. 



When the alienee takes 
possession of the 
property. 



When the exclusion 
becomes known to 
the plaintiff. 



When the arrears are 
payable. 

When the right is 
denied. 



When the right .to 
resume or assess the 
land QiBt accrues. 
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Description of suit. 



Period of 
limitation. 



Time when period 
begins to run. 



131. — To establish a periodically 
recurring right. 



Part rilL— 

Twelve years — 

contd. 



Twelve years 



132. — For money charged 
immoveable property. 



upon 



Do. 



tate, and has been held 
rent-free from the time of 
th ePermanent Settlement. 

When the plaintiff is first 
refused the enjoyment of 
the right. 



When the money sued for 
becomes due. . 



Explanation, — The allowance and 
fees called malikana and 
haqqs shall, for the purposes 
of this clause, be deemed to 
be money charged upon im- 
moveable property. 



133. — To recover moveable pro- 
perty conveyed in trust, de- 
posited or pawned and af ter- 
VTBX^B bought from the 
trustee, depositary or pawnee 
in good faith and for value. 



Do. 



The date of the purchase. 



134. — To recover possession of im- 
moveable property conveyed 
in trust or mortgaged and 
afterwards piu-chased from 



Do. 



The date of the purchase. 
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First Division : Suits — (continued.) 



Description of suit. 



131. — To estabUsh a peri- 
odically recurring 
right. 

132. — To enforce payment 

-^^ ot money charged up- 

^ \AT U^ \' ^^ immoveable pro- 

^ Explanation. — The allow- 
ance and fees respec- 
tively called mdlikd' 
na and haqqs shall, 
for the purpose of 
this clause, be deemed 
to be money charged 
upon immoveable 
property. 

133. — To recover moveable 
property conveyed 
or bequeathed in 
trust, deposited or 
pawned, and after- 
wards bought from 
the trustee, deposit- 
ary or pawnee for a 
valuable consider- 
ation. 

134. — To recover possession 
of immoveable pro- 
perty conveyed or 



Period of 
limitation. 



Time from which 
period begins to run. 



Part rilL— 

Twelve years — 

contd. 

Twelve years. 



Do. 



Do. 



Do. 



When the plaintifE is 
first refused the en- 
joyment of the 
right. 

When the money sued 
for becomes due. 



The date of the pur- 
chase. 



The date of the pur- 
chase. 
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First Division : Suits — (continued.) 



Description of suit. 



Period of 
limitation. 



Time when period 
begins to run. 



the trustee or mortgagee in 
good faith and for value. 



135. — Suit instituted in a Court 
not established by Royal 
Charter by a mortgagee for 
possession of immoveable 
property mortgagefd. 



136,— By a purchaser at a private 
sale for possession of the 
immoveable property sold, 
when the vendor was out of 
possession at the date of the 
sale. 



137. — Like suit by a purchaser at a 
sale in execution of a decree, 
when the execution-debtor 
was out of possession at the 
date of the sale. 



13?,— By a purchaser of land at a 
sale in execution of a decree, 
for possession of the pur- 
chased land, when he never 
has bad possession. 



Pari T:III.- 

Twelve years- 

contd. 



Twelve years 



When the mortgagee is first 
entitled to possession. 



Do. 



When the vendor is first 
entitled to possession. 



Do. 



When the execution-debtor 
is first entitled to posses- 



Do. 



The date of the sale. 
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THE SECOND SCHEDULE— (cow/iViw^c/.) 
First Division : Stiifs — (continued.) 



Description of suit. 



Period of 
limitation. 



Time from which 
period begins to "nm. 



contd. 



bequeathed in trust ! ^^'^ ^J^^-— 
or mortgaged and ^'''^'^fr'~ 
afterwards purchas- 
ed from the trustee 
or mortgagee for ^ 
valuable consider- 
ation. 



135. — Suit instituted in a 
Court not establish- 
ed by Royal Charter 
by a mortgagee for 
possession of im- 
moveable property 
mortgaged. 

136. — By a purchaser at a 
private sale for pos- 
session of immove- 
able property sold, 
when the vendor was 
out of possession at 
the date of the sale. 

137. — ^loke suit by a pur- 
chaser at a sale in 
execution of a decree, 
when the judgment- 
debtor was out of 
possession at the date 
of the sale. 

138. — By a purchaser of 
land at a sale in exe- 
cution of adecree, for 
possession of the pur- 



Twelve years. 



Do. 



Do. 



Do. 



When the mortgagor's 
right to possession 
determines. 



When the vendor is 
first entitled to 
possession. 



When the judgment- 
debtor is first 
entitled to posses- 
sion. 



The date of the sale. 
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Description of suit. 



Period of 
limitation. 



Time when period 
begins to run. 



139. — Like suit when the pur- 
chaser had possession, but 
was afterwards dispossessed. 

140. — By a landlord to recover 
possession from a tenant. 

141. — By a remainderman, a rever- 
sioner, (other than a land- 
lord) or a devisee, for pos- 
session of immoveable pro- 
perty. 



142.— Like suit by a Hindu entitled 
to the possession of immove- 
able property on the death' 
of a Hindu widow. 



143. — For possession of immove- 
able property, when the 
plaintm, while in posses- 
sion of the property, has 
been dispossessed or has dis- 
continued the possession. 



Part VIIL— 

Twelve years — 

contd. 



Twelve years 



Do. 



Do. 



Do. 



Do. 



The date of the dispossession. 



When the tenancy is deter- 
mined. 



When his estate falls into 
possession. 



When the widow dies. 



The date of the disposses- 
sion or discontinuance. 
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Descriptioi; oJ suit. 



Period of 
Kmitation. 



Time from which 
period begins to run. 



chased land, when 
the judgment-debtor 
was in possession at 
the date of the sale. 

139.— By a landlord to re- 
cover possession from 
a tenant. 



140. — By a remainderman, 
a reversioner (other 
than a landlord), or 
a devisee, for pos- 
session of immove- 
able property. 

141. — ^Like suit by a Hindu 
or Muhammadan en- 
titled to the posses- 
sion of immoveable 
property on the 
death of a Hindu 
or Muhammadan* 
female. ^ ^ 

142. — For possession of im- 
moveable pro^rty, 
when the plaintiff, 
while in possession 
of the property, has 
been ^spossessed or 
has discontinued the 
. possession. 



Part nil.— 

Twelve years — 

contd. 



Twelve years. 



Do. 



Do. 



Do. 



When the tenancy is 
determined. 



When his estate falls 
into possession. 



When the female dies. 



The date of the dis- 
possession or dis- 
continuance. 
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'DcBOifiknii of 8«it. 



Period of 
limitation. 



Time when j>eriod 
begins to run. 







Ftirt nil.-- 
Twelve yean — 

€Olltd. 




lU.- 


—Like suit, when the plaintiff 
has become entitled by 
reason of any forfeiture or 
breach of condition. 


Twelve years ... 


When the forfeiture was 
incurred or the condition 
broken. 


us,' 


—For possession of immorcable 
;)roperty or any interest 
' herein not hereby otherwise 
specially provided for. 


Do. 


When the possession of the 
defendant; or of some per- 
son through whom he 
claims, became adverse to 
the plaintiff* 


146.. 


—For a declaration of right 
to an easement. 


Do. 

Tart /X.— 
ThiHy years. 


When the easement ceased 
to be enjoyed by the 
plaintiff, or the persons 
on whose behalf he sues. 


i4r. 


—Against a depositary or 
pawnee to recover moveable 
property deposited or pawn- 
ed. 


Thirty yeaio • . 


The date of the deposit or 
pawn, unless where an 
acknowledgment of the 
title of the depositor or 

redemption, has before 
the expiration of the pre- 

in writing signed by the 
depositary, or pawnee, or 
some person claiming 
under him, and, in such 
case, the date of the ac- 
knowledgment. 
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FM Dwuion : 8Hit9 — (continued.) 



DeseriptioB of smL 



143. — Like suit, when the 
plaintiff has become 
entitled by reason 
of any fbrleituye w 

breach ai condition. 

— 

144. — T'or possession of im- 
moveable property 
\ \V * J or any interest there- 
^ \ vf ^^ ^^^ hereby other- 
\S^ I .i^ wise specially pro- 



-<vL' 



> 



vided for. 



145. — Against a depositary 
or pawnee to recover 
moveable property 
deposited or pawned. 



Period of 
Kmit«,tion. 



Time from '«4ueh! 
period begins to run. 



Fart mi.- 



contd. 
Twelve years. 



Do. 



Part IX,— 
Thirty ^fears. 

Thirty years. 



When the forfeiture 
is incurred or the 
condition is broken. 



When the possession?, 
of the defendant be- 
comes adverse to the 
plaintiff- 



The date of the- 
deposit or pawn.^ 
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SECOND SCHEDULE— (<?<w/iww^<r.) 
Tint JHvisum : Sui(i—(c(mtmuedL.) 



Description of luit. 



Period of 
limitation. 



14«.— Against a mortgagee to rei 
cover possession ofimmove- 
Able property mortgaged. 



Tart X.— 
Sixty years. 

Sixty years 



Time when period 
begins to run. 



The date of the mortgagr^ 
unless where anacniow-r 
lodgment of the title of 
the mortgagor or of his 
right of redemption has, 
before the expiration of 
the presoribed period, 
been made in writing 
signed by the mort^^^ee 
or some person clamung 
under him, and, in such 
case, the date of the ac-' 
knowledgment. 

Provided that all claims' to 
re<^m arising under in- 
struments of mortgage of 
immoveable property situ^ 
ate in British Burmah, 
which have been executed 
before the first day ol 
May 1963, shall be gor-' 
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THE SECOND SCHEDULE— (^(^»Y/i^w^rf.) 
First Division : Suits — (eontinued.) 



DesoriptioB of suit. 



Period of 
limitation. 



146.— Before a Cfourt es- 
tablished by Eoyal 
Charter in the exer- 
cise of its ordinary 
original civil juris- 
diction by a mort- 
gagee to recoverfrom 
the mortgagor the 
possession of im- 
moveable property 
mortgaged. 



147. — ^By a mortgagee for 
foreclosure or sale. 

148. — Against a mortga- 
gee to redeem or to 
recover possession 
of immoveable .pro- 
perty mortgaged. 



Part /X— 

Thirty years — 

contd. 

Thirty years. 



Time from which 
period begins to run* 



PartX.— 
Sixty years. 

Sixty years .. 



Do. 



When any part or the 
principal of interest 
was last paid <rk 
account of the mort* 
gage debt 



When the money 
secured by the mort- 
age becomes due. 
en the right td 
redeem or to re- 

. cover possession 
accrues. 

Provided that all 
claims to redeeitf, 
arising under in- 
struments of mort- 
gage of immoveable 
property situate in 
British Burmah, 
which have been 
executed before the 
first day of May 
1863, shall be go- 
verned by the riuen 
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ACT IX OF 1871. 



SECOND SCBEDVJSEr--{contimtfd.) 
I'irsi Dit'uUn : /SWi<#— (concluded.) 



Description of suit. 



Period ol 
limitatioik. 



Time when period 
be^s t^ run. 



149. — Before a Court estabKslied 
by Royal Charter in the ex- 
ercise of its ordinary origi- 
nal civil jurisdiction by a 
mortgagee to recover from, 
the mortgagor the possession 
of immoveable property 
mortgaged. 



150.— Any suit in the name of the 
Secretary of State for India 
in Council. 



Part X— 

Six^t^ years— 

€0ntd. 



Sixty years 



Do. 



emed by tbe rules of 
limitation in force in that 
Province immediately 
before the same day. 



When any part of the prin- 
cipal or interest was last 
paid on account of the 
mortgage debt.* 



Whpn the right to bu* 
accrued. 



Second Divishn : Appetth* 



DeBcripti(m of appeals. 



Period of 
limitation. 



Time when period 
begins to run. 
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THE SECOND SCnEBTTLE— (continued,) 
First Division : Suits — (concluded.) 



Description of suit. 



Period -of 
limitation. 



Time from which 
period begins to run. 



149. — Any suit by or on 
behalf of the Secre- 
tary of State for 
India in Council. 



Part X— 

Siittf/ years — 

contd. 



Sixty years. 



of limitation in 
force in that pro- 
vince immediately 
before the same day. 



When the period of 
limitation would 
begin to run imder 
this Act against a 
like suit by a private 
person. 



Second Division : Appeals. 



Description of appeal. 



Period of 
limitation. 



Time from which 
period begins to run. 



150.— Under the Code of 
Criminal Procedure 
from a sentence of 
death passed by a 
Sessions Judge. 



Seven days . 



The date of the sen- 
tence. 
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SECOND SCHEDVh^—{€onlinued.) 
Second Division : Appeal»-^[conclnded,) 



Description of appeal. 


Period of 
limitation. 


Time when period 
begins to run. 


151.- 


—Under tlie Code of Civil 


Thirty days ... 


The data of the decree ap- 




Procedure to the Court of a 




pealed agauast. 




Distaict Judge. 






^62.- 


—Under the Code of Criminal 


Do. ,.. 


The date of the sentence or 




Procedure to any Court 




order appealed against. 




other than the High Court. 






153.. 


-Under the same Code to the 
High Court. 


Sixty days 


Do. 


154.. 


-Under the Code of Civil 


Ninety d&yi ... 


The date of the decree ap- 




Procedure to the High 




pealed against. 




Court. 














^ 
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THE SECOND SOHEDXJLE— (cow^mwerf.) 
Second Division : Appeals — (concluded.) 



Description of appeal. 



Period of 
limitation. 



Time from which 
period begins to run. 



151. — From a decree or 
order of any of the 
High Courts of Ju- 
dicature at Fort 
William, Madras and 
Bombay in the 
exercise of its ori- 
ginal jurisdiction. 

152.— Under the Code of 
Civil Procedure to 
the Court of a Dis- 
trict Judge, 

153. — ^Under the same Code, 
Section 601, to a 
High Court. 

164.— -Under the Code of 
Criminal Procedure 
to any Court other 
than a High Court. 

155.— Under the same Code 
to a High Court 
except in the cases 
provided for by No. 
150 and No. 157. 

156._XJnder the Code of 
Civil Procedure to a 
High Court except 
in the cases provid- 
ed for by No. 151 
and No. 153. 

157._Under the Code of 
Criminal Procedure 
from a judgment of 
« acquittal. 



Twenty days. 



Thirty days. 



Do. 



Do. 



Sixty days ... 



Ninety days. 



Six months. 



The date of the decree 
or order. 



The date of the decree 
or order appealed 
against. 

The date of the order 
refusing the certifi- 
cate. 

The 4ate of the sen- 
tence or order ap- 
pealed against. 

Do. 



The date of the decree 
or order appealed 
against. 



The date of the judg- 
ment appealed 
against. 
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SECOND SCBEDVhE^ieontimted,) 
Third Divisum : Applications, 



DeflcriptioxL of application. 



Period of 
limitation. 



Time when period 
begins to rtm. 



155._Under the Code of Civil 
Procedore to set aside an 
award. 



Tendayv 



When the award is submit- 
ted to the Court and 
notice of the submission 
has been given to the 
persons and in manner 
prescribed by the High 
Court. 
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THE SECOND BOWEDVL'E— (continued.) 
Third Division : Applications. 



Description of appKoation. 



Period of 
limitation. 



Time from which 
period begins to run. 



168.— Under the Code of 
Civil Procedure to 
set aside an award. 



159. — For leave to appear 
and defend a suit 
under Chapter 

XXXIX of the Code 
of Civil Procedure. 

160. — ^For an order under 
Section 629 of the 
same Code restoring 
to the file a rejected 
applicati^forrevie^ 

161. — ^For the issue of a 
notice under Section 
258 of the same Code, 
to show cause why the 
payment or adjust- 
ment therein men- 
tioned should not be 



'UjI. 



%9:l^. 



162.— For a review of judg- 
ment 1^ any of the 
High Courts of Ju- 
dicature at Fort 
William, Madras and 
Bombay in the exer- 
cise of its original 
jurisdiction. 



Ten days 



Do. 



When the award is 
submitted to the 
Court. 



When the summons is 
served. 



Fifteen days. When 
tion 



Twenty days. 



Do. 



the applioa- 
f or review is 
rejected. 



When the payment or 
adjustment is made. 



The date of the decree 
or order. 



♦ Act XII of 1879. 
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SECOND SCHEUXTLK^iecntinued.) 
Third Liviwm : 4/>p/lo«<t<wt— (c<mtinued.) 



Description of application. 



156.— By a j)laintifl for an order to 
set aside a judgment by de- 
fault. 



157.— By a defendant for an order 
to set aside a judgment ex» 

parte. 



158r-Under the CJode of Civil 
Procedure, b^ a person dis- 
possessed of immovable pro- 
perty and disputing the 
right of the decree-holder to 
be put into possession. 



Period of 
limitation. 



159.^To set aside a sale in exe- 
cution of a decree, on the 
grotmd of irregularity in 
publishing or conducting 
the sale. 



160.— Complaining of resistance or 
obstruction to delivery of 
possession of immovable pro- 
perty sold in execution of a 
decree, or of dispossession in 



Thirty days 



Do. 



Do. 



Do. 



Time when period 
begins to run. 



The date of the judgment. 



The date of executing 
any process for enforcing 
the judgment. 

The date of the disposses- 
sion. 



The date of the sale. 



Do. 



The date of the resistance, 
obstruction, or disposses- 
sion. 
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THE SECOND SG'SEDVliE— {continued.) 
Third Division : AppKcations — (continued.) 



Description of applioation. 



Period of 
limitation. 



Time from which 
period begins to run. 



163.— ^By' a plaintiff for an 
order to set aside a 
dismissal by default. 

164. — ^By a defendant for 
an order to set aside 
a judgmei^t ex parte. 

165.— Under the Code of 
Civil Procedure, by a 
person dispossessed 
of immoveable pro- 
perty, and disputing 
the right of the 
decree-holder or pur- 
chaser at a sale in 
execution of a decree 
* to be put into pos- 
session. 

166. — To set aside a sale in 
execution of a decree, 
on the ^imd of ir- 
regularity in publish- 
ing or conducting the 
sale, or on the groundp 
that the decree- 
holder has purchased 
without the permis- 
sion of the Court.* 

167, — Complaining of re- 
sistaiioe or obstruc- 
tion to delivery of 
possession of im- 



Thirtydays. 



Do. 



Do. 



Do. 



The date of the dis- 
missal. 



The date of executing 
any process for en- 
forcing the judg- 
ment. 

The date of the dis- 
possession. 



The date of the sale. 



The date of the resis- 
tance, obstruction 
or dispossession. 



* Act XII of 1879. 
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8EC0ND SOHEDXTL&^ieoniinued.) 
Third Division : ApplicittioM^lcoiiiiiiaed.,) 



Description of application. 


Period of 
limitation. • 


Time when period 
begins to run. 


the delivery of possession to 
the purchaser of such pro- 
perty. 






161.— :For re-admission of an 
appeal dismissed for want 
of prosecution. 


Thirty days 


The date of the dismifisal. 


162.— For leave to appeal as a 
pauper. 


Ninety days . . 


The date of the decree ap- 
pealed against. 


163.— To a High Court for the 
admissiom of special appeal. 


Do. 


Do. 






r^ .1^ 
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THE SECOND mH.m)VljE—{eontmued.) 
Third Dimion : Applications — (continued.) 



Desaription of application. 



moveable property 
decreed or sold in exe- 
cution of a decree, 
or of dispossession in 
the delivery of pos- 
session to the decree- 
holder or the pvr- 
diaser of such pro- 
perty. 

168. — ^For re-admission of 
an appeal dismissed 
for want of prosecu- 
tion. 

169. — For a re-hearing of 
an appeal heard eji^ 
parte in the absence 
of the respondent. 

170. — ^For leave to appeal 
as a pauper. 



171.— -Under Section 363 Sixty days 
or 365 of the Codel 
of Civil Procedure 
• by a person claim- 
ing to be the legal 
representative of a 
deceased plaintiff or 
appellant. * 

171-A.— Under Section 366 
of the same Code, by 
^ the defendant, t 

♦ Act xn ol 1879 



Period of 
limitation. 



Thirty days... 



Do. 



Do. 



Do. 



Time from which 
period begins to run. 



The date of the dis- 
missal. 



The date of the decree 
in appeal. 



The date of the decree 
appealed against. 



The date of the plain- 
tiff's or appellant's 
death. 



The sixtieth day 
from the date of 
the plaintiff's death. 



ozu 



Act IX OF 1871. 



SECOND SCHEDVI^'-icontinued.) 
Third Division : Applications — (continued.) 



Description of application. 



Period of 
limitation. 



Time when period 
begins to run. 



164.— For a review of judgment. 



Ninety days 



166. — Under the Code of Civil pro- 
cedure, section three hun- 
dred and twenty-seven, that 
an award be filed in Court. 



Six months 



The date of the decree. 



The date of the award. 
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THE SECOND SOB.'EDJILE— {continued.) 
Third Division : ^ftpWw^um*— (continued.) 



Description of application. 



Period of 
limitation. 



171.B.— Under Section 368 
of the same Code, to 
have the representa- 
tion of a deceased 
defendant made de- 
fendant.* 

IjP.— UndOT Section 371 
^rO of the sanie Code for 
an order to set aside 
^ an order for abate- 
i^^ ^^ ment or dismissal, t 
172.— By a purchaser at an 
execution-sale to set 
aside the sale on 
ground that the per- 
son whose interest in 
the property pur- 
ported to be sold itad 
no saleable interest 
therein. 



m 



173. — For a review of judg- 
ment, except in tilie 
eases provided fori . /2 n - 
by No. I62..h.\b0^-^^^(^J2_ 

174.— By a creditor of an 
insolvent judgraent- 
debtor imder Section 
353 of the Code of 
Civil Procedure. 

175.— -Fc^r j^yment of the 

amotmt of a decree 

by instalments. 
176.—TJnder the Code of 
,/1^-^Civjl Procedure, 



Sixty days ••• 



Do. 



Do. 



Ninfety days. 



Do. 



Six months... 



Do. 



Time from which 
period begins to run. 



Thedate of the defend* 
ant's death. 



The date of the order 
for abat^nent or 
dismissal. 



The date of the sale. 



The date of the decree 
or order. 

The date of the publi- 
cation of the sche- 
dule. 



The date of the decree. 



The date of the award. 



mi 



* Act vm of 1880. t Act vin oi is^ed by GooQle 

15 '^ 
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ACT IX bv 1871. 



SECOND SCHEDULE— ((?(W»<m«<?rf.) 

Third JHvision : Applieations^fconiaimed,) 



Description of application. 


Period of 
limitation. 


Time when period 
begins to run. 


166.— For the execution of a 


One year 


The date of the decision, or 


decision (other than a decree 




of taking some proceeding 


or order passed in a regular 




to enforce or keep in fore© 


siiit or an appeal) of a Civil 
Court or of a Revenue Court. 




the decision. 




^ . 


167. — For the execution of a decree 


Three years ... 


The date of the decree or 


or order of any Civil Court 




order, 


not provided forty No. 169. 




or (where there has been an 
appeal) the date of the 










final decree or order ol 






the Appellate Court, 






or (where there has been a 






review of judgment) the 












ed on the review, 




u 


or (where the application 
next hereinafter men- 
tioned has been made) the 
date of applying to the 
Court to enforce, or keep 
in force, the decree or 
order, 

or (where the notice next 
hereinafter made has been 
issued) the date of issuing 
a notice under the Code 
of Civil Procedure, sec-^^ 
tion two hundred and 
(Sixteen, 
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THE SECOND SCHEDULE— (cow^mw^rf.) 
Third Dmm»% : Applkatiom — (continued.) 



Description of appKoation. 



Period of 
limitation. 



Section 616 or 625, 
that an award be 
filed in Court. 

177 — For the admission of 
an appeal to Her 
Majesty in Council. 



■v^- 

\^-^ 



•Applications for 
which no period of 
limitation is provid- 
ed elsewhere m this 
schedule, or by the 
Code of Civil Pro- 
cedure, Section 230. 

1 79. — For the execution of 
a decree or order of 
any Civil Court not 
provided for by No. 
180 or by the Code 
of Civil Procedure, 
Section 230. 



Six months . 



Three years... 



Do ; or 

where a cer- 
tified . copy 
of the de- 
cree or or- 
der has been 
registered, 
six years. 



Time from which 
period begins to run. 



The date of the decree 
appealed against. 



When the right to 
apply accrues. 



1 The date of the 
decree or order, or 

2 (where there has 
been an appeal) the 
date of the final 
decree or order of 
the Appellate Court, 
or 

3 (where there has 
been a review of 
judgment) the date 
of the decision pass- 
ed on the review, or 

4 (where the appli- 
cation next here- 
inafter mentioned 
has been made) the 
date of applying in 

Digitized by VJH^^^V IC 
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8EC0KD BCHEDTJl^R-^icontinued.) 
Third IHviium: Applic^on^^GimitmBd.) 



Desoription of application. 



Period ol 
limitation. 



Time when period 
begins to ran. 



168.— For the execution ol any 
such decree or order of 
which a certified copy has 
been registered unaer the 
Indian ^gistration Act. 



Six years 



&t (irher6 the application is 
to oiifoTce payment of an 
instalment which the 
decree directs to be paid 
at a specified date) the 
date so specified. 



The date of the decree or 
order, 

or (where there has been an 
appeal) the date -of the 
final decree or order of 
the Appellate Court, 

or (where there has been a 
review of judgment) the 
date of <^e decision pass- 
ed on the review. 
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THE SECOND BOHEDVLE— {continued.) 
Third Division : Applications — (continued.) 



Desoription of application. 



Period of 
limitation. 



Time from which 
period begins to run. 



♦ Act xn 011879. 



accordance with law 
to the proper Court 
for execution, or to 
take some step in aid 
of execution, of the 
decree or order, or 

5 (where the notice 
next hereinafter 
mentioned has been 
issued) the date of 
issuing a notice 
imder the Code of 
Civil Procedure, 
Section 248, or 

6 (where the appli- 
cation is to enforce 
any payment which 
the decree or ~ order 
directs to be made 
at a certain date) 
such date. ^ 

Exp lanation I. — 
Where the decree 
or order has been 
passed severally in 
favour of more per- 
sons than one, dis- 
tinguishing portions 
of the subject- 
matter as payable 
or deliverjuble to 
each, the application 
mentioned in Clause 
4 of this Number 
shall take effect in 
favour only of such 

digitized IpyVJl^VJ VIC 
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SECOND SCHEDULE— (fOM^MtMiEf.) 

Third JHviiian : ApplicatioM^{ixmiianei.) 



Description of application. 



Period of 
limitation. 



Time when period 
begiiu to run. 
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THE SECOND BGBBBJJLE'-'icontimed.) 
Third Division : Applications — (continued.) 



Desmption of application. 



Period of 
limitation. 



Time from which 
period begins to run. 



of the said persons 
or their represen- 
tatives as it may be 
made by. But 
when the decree or 
order has been 
passed jointly in 
lavour of more 
persons than one, 
such application, if 
made b v any one or 
more oi th^n, or by 
his or their repre- 
sentatives, shall ttkke 
effect in favour of 
them all. 
Where the decree or 
order has been 
passed severally 
against more per- 
sons than one, 
distinguishing por- 
tions of the subject- 
matter as payable 
or deliverable by 
each, the application 
shall take effect 
against only such 
of the said persons 
or their representa- 
tives as it may be 
made against. But 
where tne decree or 
order has been 
passed. jointly 

against more per- 
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SECOND SOHEDULB— C^^^'^^'^-) 
Third DivUion: ^RpltMktoni*- (oontiimed.) 



Description of application. 



169.— To enforce a judgment, 
decree or order of any 
Court established by Eoyal 
Charter in the exercise of 
its ordinary original civil 
jurisdiction. 



Period of 
limitation. 



Time when period 
¥egfauU»Mr. 



Twelve years 



When a present right to 
enforce the judgment, de- 
cree or order aoeruedto 
some person capable of 
releasing the right: 

Ftovided that, when the 
judgment, decree or order 
has Deen revived, or some 
part of the principal 
money secured thereby, 
or some interest on such 
money has been paid, or 
some acknowledgment of 
the right thereto nas becm 
' ven in writf 



by the person liable to 
pay sucn jprincipal or 
mterestorhis agent, to 
the person entitled there- 
to or his agent, the 
twelve years shall be 
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THE SECOND SCHEDJILE—(conlinued.) 
Third Division : AppKcations — (continued.) 



Description of application. 



Period of 
limitation. 



Time from which 
period begins to run. 



180. — To enforce a judg- 
nnent, decree or order 
of any Court estab- 
lished by Eoyal 
Charter in the exer- 
cise of its ordinary^ 
original civil juris- 
diction, or an order of 
Her Majesty in 
Council. 



Twelve years. 



sons than one, the 
application, if 
made against any 
one or more of them, 
or against his or 
their representatives 
shall take effect 
against them all.. 

Explanation II, — 
" Proper Court'* 
means the Court 
whose duty it is 
(whether under Sec- 
tion 226 or 227 of the 
Code of Civil. Pro- 
cedure or otherwise) 
to execute the de- 
cree or order. 

"When a present right 
to enforce the judg- 
ment, decree or 
order accrues to some 
person capable of 
releasing the ri^ht: 

Provided that when 
the judgment, decree 
or order has been 
revived, or some 
part of the prin- 
cipal money secured 
thereby, or some in- 
terest on such money 
has been paid, or 
some acknowledg- 
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ACT IX or 1871. 



SECOND SCHEDULE— (<Jo«<m«<^.) 
Third Division : Applicatiom — (concluded.) 



Descripfcion of application. 


Period of 
limitation. ^ 


Time when period 
begins to tun. 


^ 




computed from the dkte 
of such revivor, payment 
€wr acknowledgment, o» 
the latest of such revivors, 
payments or acknowledg- 
me&ts, a»the case may be* 
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THE SECOND SCBEDXTLEl— {continued.) 
Third JDivision : Applications — (concluded.) 



Description of application. 


Period o£ 
limitation. 


Time from which 
period begins to run. 




^ 


ment of the light 
thereto has been 
given in writing, 
, signed by the person 
liable to pay such 
principal or interest, 
or his agent, to the 
person entitled 
thereto or his agent, 
the twelve years 
shall be computed 
from the date of 
svtck revivor, pay- 
ment or acknow- 
ledgment, or the 
latest of such revi- 
vors, payments or ac- 
knowledgments, as 
the case may be. 
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ACT No. XIV OF 1859. 

[EeCEIVED the assent of the Go'vEENOR-GBNEBiJi ON THE 

4th May, 1859.] 
All Act to provide for the Limitation of Suits. 

Whereas it is expedient to amend and oonsoli- 
Frdamble. date the laws relating to the limitation of suits ; 

it is enacted as follows : 

I. No suit shall be maintained in any Court of Judicature within 
any part of the British territories in India in 
Limitation of Suits, which this Act shall be in force, unless the same 
is instituted within the period of limitation here- 
inafter made applicable to a suit of that nature, any Law or Begu- 
lation to the contrary notwithstanding ; and the periods of limitation, 
and the suits to which the same respectively sh^l be applicable^ shall 
be the following that is to say : — 

1. To suits to enforce the right of pre-emption, whether the same. 
. . is founded on law or general usage or on special 

Limitation of 1 year, contract, the period of one year, to be computed 
Pre-emption suits. from the time at which the purchaser shall have 
taken possession under the sale impeached. 

2. To suits for pecuniary penalties or forfeitures for the breach of 

any Law or Begulation ; to suits for damages for 
Limitation of 1 year, injury to the person and personal property, or to 
Suits for damages *^® reputation ; to suits for damages for the in- 
summary suits, &c. ' fringement of copyright, or of any exduave pri- 
vilege ; to suits to recover the wages of servants, 
artizans, or laborers, the amoimt of tavern bills or bills for board and 
lodging or lodging only ; anil to summary suits before the Bevenue 
Authorities under Kegulation Y, 1822, of the Madras Code — the period 
of one year from the time Uie cause of action arose. 

3. To suits to set aside the sale of any property, moveable or im- 

moveable, sold under an execution of a decree of 

Limitation of 1 year, any Civil Court not established by Boyal Charter 

when such suit is maintainable ; to suits to set 

Suitsto set aside ^gide the sale of any property, moveable or im- 

for^arreara of^G^ern^ moveable, for arrears of Government Bevenue or 

meat Revenue, &c. other demand recoverable in like manner ; to 

3uits by a Futneedar or the proprietor of any 
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other intennediate tenure saleable for current arrears of rent, or other 
person claiming under him, to set aside the sale of any Futnee Talook, 
or such other tenure sold for current arrears of rent ; to suits to set 
aside the sale of any property, moveable or immoveable, sold in pur- 
suance of any decree or order of a Collector or other Officer of Bevenue 
— the period of one year from the date at which such sale was con- 
firmed or would otherwise have become final and conclusive if no such 
suit had been brought. 

4. To suits to set aside any attachment, lease, or transfer of any 

land or interest in land by the Eevenue Autho- 

Limitation of 1 year, rities for arrears of Government Bevenue, or to 

Smts to seaside at- recover any money paid under protest in satis- 

venue^uthorlti^ for ^^^^^^ ^^ ^»y ^^^^^ ^^^^ ^y ^^ Kevenue Autho- 
arrears of Government cities on account of arrears of revenue or demands 
Revenue. recoverable as arrears of revenue — one year from 

the date of such attachment, lease, or transfer, 
or of such payment, as the case may be. 

6. To suits to alter or set aside summary decisions and orders of 

limitation of 1 year, any of the Civil Courts not established by Eoyal 

Suits to set aside Charter, when such suit is maintainable — the 

wmunary decisions, period of one year from the date of the final 

• decision,- award, or order in the case. 

6. To suits brought by any person to contest the justice of an 

. award which shall have been made imder Begu- 

lation VII, 1822, Begulation IX, 1825, and 

LimitationofSyears. Regulation IX, 1833, of the Bengal Code, or to 

taSawards? ^^^" recover any property comprised in such award— 

the period of three years from the date of the 

final award or order in the case. 

Limitationof 3 years. ^- .T^ ^^^^ ^^ ^^^^ P^J ^ound by any order 

Suits to recover pro- 'espectrng the possession of property made under 

perty comprised in an Clause 2, Section 1, Act Xvlof 1838, or Act 

order made under lY of 1840, of any person claiming under such 

ClauTO 2, Section 1, party, for the recovery of the property comprised 

Act ^of 1840^^' ^"^ m such order— the period of three years fix)m the 
date of the final order in the case. 

8. To suits to recover the hire of animals, vehicles, boats, or house- 
hold furniture ; or the amount of bills for any 
limitationof 3 years, articles sold by retail; and to all suits for the 
Suits for goods sold rents of any buildings or lands (other than 
by retail, &c. summary suits before the Bevenue Authorities 

under Begulation Y, 1822, of the Madras Code) 
—the period of three years from the timQ the cause of action arose. 
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9. To miita brought to recover money lent or interest, or for the 
Limitation of Syeara. breach of any contract— the period of three years 

Suits for money lent from the time when the debt became due or when 
or interest or for the breach of contract in respect of which the suit 
breach of contract jg brought first took place, unless there is a written 
fa^^'^e^tT'**^"' *^''' engagement to pay the money lent or interest, or 
a contract in writing signed by the party to be 
bound thereby or by his duly authorized agent. 

10. To suits brought to recover money lent or interest, or for the 

breach of any contract in cases in which there is 

limitation of 3 years, a written engagement or contract and in which 

Suits for the same euch engagement or contract could have been 

^ttenc^nCtwLh fgisteredbyvirtueofanylaworEeguIa^ in 

has m)t b^n register, ^^^^^^e at the time and place of the execution there- 

ed within six months, of — the period of three years from the time when 

the debt became due or when the breach of con- 
tract in respect of which the action is brought first took place, unless 
such engagement or contract shall haye been registered within six 
months from the date thereof. 



Limitation of 12 



11. To suits in cases governed by English law 
^^yg upon all debts and obligations of recovd and 

Suits for speciality- specialities ; and to suits for the recovery of any 
debts and legacies. legacy — the period of twelve years from the time 
the cause of action arose. 

12. To suits for the recovery of immoveable 
Limitation of 12 property or of any interest in immoveable pro- 

^Ssforimmoveable P^'^^ ^ ^^^^ »® ^*^®^ provision of this Act 
property. applies — the penod of twelve years from the time 

the cause of action arose. 

13. To suits to enforce the right to share in any property moveable 

or immoveable on the ground ikat it is joint family 
Limitation of l^ property ; and to suits for the recovery of main- 
^^fiStsfor shares in tenance, where the right to receive such main- 
joint family property tenance, IS a charge on the mhentance of any estate 
and for maintenance. — ^the period of twelve years from the death of the 
persons from whom the property alleged to be 
joint is said to have descended, or on whose estate the maintenance is 
^eged to be a charge ; or from the date of the last payment to the 
plaintiff or any person through whom he claims, by the person in the 
possession or management of such property or estate on account of 
such alleged share, or on account of such maintenance, as the case 
may be. 

14. To suits by the proprietor of any land or by any person claim- 
Limitation of 12 ^^^ under him for the resumption or assessment 

years. of any Lakheraj or rent-free land — ^the period of 
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Suits to resume or twelve years from the^ time vrhen the title of the 

***?fr ^1^^^^*'' ^' person claiming the right to resume and assess 

such lands, or of some person under whom he 

claims first accirued. Provided that in estates permanently settled no 

such suit, although brought within twelve years 

Proviso il the land fj,Qj^ the time when the title of such person firat 

fr^e W thf tiroi accrued shall be maintained, if it is shown that 

the permanent settle- the land has been held Lakheraj or rent-free 

ment. from the period of the permanent settlement. 

15. To suit against a depositary, pawnee, or mortgagee of any 

limitation for SO Property moveable or immoveable for the recovery 

und 60 years respec- of the same — a period of thirty years if the pro- 

tively. perty be moveable and six1;y years if it be im- 

Suits against deposi- moveable, from the time of the deposit, pawn, or 

^^^Js^iT^JZ^lLrrZ mortgage ; or if in the meantime an acknowledg- 
mortgagees to recover P ^ A I'.t /. ^i j -x — . - 

immovable property, uaent of the title of the depositor, pawner, or 
mortgagor, or of his right of redemption, shall 
have been given in writing signed by the depositary, pawnee, or 
mortgagee or some person claiming under him, from the date of such 

acknowledgment in writing. 

• 

Limitation of 6 years l^- To all suits for which no other limi- 

applicable to all suits tation is hereby expressly proyided— the period 

not especially provid- of six years from the time the cause of action 

^^^^^- arose. 

II. No suit against a trustee in his life-time and no suits against 

his representatives for the purpose of following 
Suits against trus- i^ their hands the specific property which is the 
l^^LtivVi^ ^^1 B'jfcject of the trust, shall be ban:edby any length 
of trust, &c. of time ; but no suit to make good the loss 

occasioned by a breach of trust out of the general 
estate of a deceased trustee shall be maintained in any of the said 
Courts unless the same is instituted within the proper period of limit- 
ation according to the last preceding section, to be computed from the 
py^^g^ decease of such trustee ; provided that nothing 

herein contained shall prevent a co-trustee from 
enforcing against the estate of a deceased trustee, any claim for 
contribution, if he shall institute a suit for that purpose within six 
years after such right of contribution shall have arisen. 

III. When, by any law now or hereafter to be in force, a shorter 
Rhnr^^r^ r.^r.ir.Aa ^4 poriod of Hmitatiou than that prescribed by this 

^^^tl^^V^^ Act is specially prescribed for the institution of 

ed by particular Acts a particular suit, such shorter limitation shall be 
to prevail. applied notwithstanding this Act. 
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IV. If in respect of any legacy or debt, the person wbo, but for 

. tbe law of limitation, would be liable to pay the 

Revival of right to g^me, shall have admitted that such debt or 
Bue Dy aomi^sion in i ' x j.i i» • j -u 

writing. legacy or any pai-t thereof is due, by an ac- 

knowledgment in writing signed by him, a new 
period of limitation, according to the nature of the original liability, 
Proviso shall be computed from the date of such admission; 

provided that if more than one person be liable, 
none of them shall become chargeable by reason only of a written ac- 
knowledgment signed by another of them. 

V. In suits for the recovery from the purchaser or any person 
^ - . . claiming tinder him of any property purchased 

peri^"^iPlLiftationki ^^^d /i^ and for valuable . consideration from a 
suits to recover pro- trustee, depositary, pawnee or mortgagee, the 

Serty purchased from cause of action shall be deemed to have arisen at 
epositaries, pawnees, the date of the purchase. Provided that in the 
^^^o\lfo^^^ c^^se of purchase from a depositary, pawnee, or 

mortgagee, no such suit shaU be maintained uu- 
less brought within the time limited by Clause 15, Section 1, 

VI. In suits in the Courts established by 
Computation of Eoyal Charter by a mortgagee to recover from 
pmod oflimitetion^ ^he mortgagor the possession of the immoveable 
CWs by mort^a^^e Property mortgaged, the cause of action shall be 
to recover immoveable deemed to have arisen from the latest date at 
property mortgaged. which any portion of principal money or interest 
was paid on account of such mortgage debt. 

VII. In suits to avoid incumbrances or under-tenures in an estate 
Computetiok of period ^^^^ ^^^ arrears of Government Eevenue due from 
of limitation in suits Such estate, or in a Putnee Talook or other sale- 
to avoid incumbrances able tenure sold for arrears of rent which by 
or under-tenures in es- virtue of such sale becomes freed from incum- 
G^e^mStR^^uf ^^'^^ces and under- tenures, the cause of action 

shall be deemed to have arisen at the time when 
the sale of the estate, talook, or tenure became final and^conclusive. 

VIII. In suits for balances of accounts current between merchants 

and traders who have had mutual dealings, the 
Computation of pe- cause ofaction shall be deemed to have arisen at, 
nod oi limitation in a^d the period of limitation shall be computed 
Xn^sKaLc^8'^i fyo«^ tlie close of the year in the accounts of which 
accounts current. there is the last item admitted or proved indicat- 

ing the continuance of mutual dealings, such year 
to be reckoned as the same is reckoned in the accounts. 
,- iX. If any person entitled to a right of action shall by means of 
^ ... ^ fraud have been kept from the knowledge of this 

ri^r^^^^i^ having such right or of the title upon which it is 
caseof cbnccaledfraud. founded, or if any document necessary of estab- 
\'. ' ' Jishing such right shall have been fraudulently 
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concealed;, the time limited for commencing the action against the 
pereon guilty of the fraud or accessory tliereto, or against any person 
claiming through him otherwise than in good faith and for a valuable 
consideration, shall be reckoned from the time when the fraud first 
became known to the person injuriously affected by it or when he 
first had the means of producing or compelling the production of 
the concealed document. 

Computation of pe- , ^^ J^ «^1*« i? ^J^^^^ ^^'^ ^^use of action is 

riod of limitation in founded on fraud, the cause of action shall be 

suits where the case of deemed to liaye first arisen at the time which such 

action is founded on fraud shall have been first known by the party 

^^^^- trronged. 

XI. If at the time when the right to biing an action fira* accrues 
the person to whom the right acciues is under a 
' Computation of pe- jeg^l disability, the action may be brought by 
nod of limitation in °t *' \* i. a- '^.-l* xt 

caseof legal disabiUty. f?^^ person or his representative withm the same 
time after the disabmty shall have ceased as would 
otherwise have been allowed from the time when the cause of action 
accrued, uuless such time shall exceed the period of three years, in 
which case the suit shall be commenced within three years from the 
time when the disability ceased } but if, at the time when the cause 
of action accrues to any person, he is not under a legal disability, no 
time shall be allowed on account of any subsequent disability of suck 
person or of the legal disability of any person claiming through himr 

Xn. The following persons shall be deemed to be under legal 

What person to be disability within the meaning of the last preced- 

deemed to be under ing section — married women in cases to be 

legal disability tmder decided by English law, minors, idiots, and 

preceding section. lunatics. 

XIII. In computing any period of limitation prescribed by this 
Computation of Act, the time during which the defendant shall 

period of limitation have been absent out of the British territories in 
m case of absence of India shall be excluded from such computation 
defendant. unless sei-vice of a summons to appear and 

answer in the suit can during the absence of sueh defendant be made 
in any mode prescribed by law. 

XIV. In computing any period ^f limitation prescribed by this 
Co tat'on o f ^^^* ^^ ^°^® during which the claimant, or any 

perii^ofliiiitationin person under whom he claims, shall have been 
ease of suit prosecuted engaged in prosecuting a suit upon the same 
bond j^, hut myffTong cause of action against the same defendant, or 
^^^' some person whom he represents, hand fide and 

with due diligence, in any Court of Judicature which, from defect of 
jurisdiction or other cause, i^all have been unable to decide upon it, 
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<$XXXI 



or shall hard passecl a decision wbicli, on )ippea1^ shall have been 
annulled for any such cause included the time^ during which such 
appeal, if any, has been pending, shall be excluded from such 
computation. . 

XY. If any person shall without his consent have been dispossej^- 



Person unlawfully 
dispossessed of im- 
moveablepropertymay 
recover possession^not- 
withstanding any title 
that may be set up. 

Suit for dicmossession 
to be brought within 
six months. 
- Suit to establish title 
not to be affected. 



sed of any immoveable property otherwise than 
by due course of law, such person or any person 
claiming through him shall in a suit brought to 
recover possession of such property be entitled to 
recover possession thoreof, notwithstanding any 
otlier tide that may be set up in such suit, pro- 
vided that the suit be commenced within six 
months from the time of such dispossession. 
But nothing in this section shall bar tiie person 
from whom such possession shall have been so 
recovered or any other person instituting a suit 
to establish his title to such property, and to recover possession there* 
of within the period limited by this Act. [Modified by Act XXIII, 
1861, 8ecti(m 26.) 

. . - XVI. Nothing in this Act contained shall be 

wi^^lblel^wret ^f "'ed to interfero with any rule or jurisdiction 
tion of Supreme Courts. ^^ ^^J Court established by Royal Charter m re- 
fusing equitable relief on the ground of ac- 
quiescence or otherwise, to any person whose right to bring a suit 
may not be barred by virtue of this Act. 

XVII. This Act shall not extend to any public property or right, 
Act not to extend to ^or to any suits for the . recovery of the public 



. public property nor to 
Buits for the recovery 
of public claims. 



XVIII. 



revenue or for any public claim whatever, but 
such suits shall continue to be governed by the 
laws or rules of limitation now in force. 



All suits that may be now pending or tbat sball be insti- 
tuted within the period of two years from the 
date of the passing of this Act shall be tried and 
determined as if this Act had not been passed ; 
but all suits to which the provisions of this Act 
are appKcable that shall be instituted after the 
expiration of the said period shall be governed 
by this Act and no other law of limitation, any 
Statute, Act, or Regulation now in force notwithstanding. 

XIX. No proceeding shall be taken to enforce any judgment, 
decree, or ordor of any Court established by 
Uoyal Charter but within twelve years next after 
a present right to enforce the same shall have 
accrued to some persons capable of releasing the 
same unless in the meantime sx^h judgment, 
decree, or order shall have been duly revived or 
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Act not to apply to 
suits now pending or 
to suitsinstituted with- 
in two years. 

Suits afterwards in- 
stituted to be govern- 
ed by this Act. 



Proceedings for en- 
forcing judgpnents, 
&c., . o f Supreme 
Courts to be taken 
within twelve years. 
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lome part of the principal money secured by such judgment, decree, 
or order or some interest thereon shall have been paid, or some ac- 
knowledgment of the right thereto shall have been given in writing, 
signed by the person by whom the same shall be payable or his agent, 
to the person entitled thereto or his agent ; and in any sucli case no 
proceeding shall be brought to enforce the said judgment, decree, or 
order, but within twelve years after such revivor, payment or ac- 
knowledgment or the latest of such i^evivors, payments or acknowledg- 
ments, as the case may be, provided that for three years next after 
.„_ . . . , the passing of this Act, every judgment, decree, 
ra^Zi^To^^' ^J^dorder which.may bein forceat thedateof 
the passmg of this Act, shall be governed by the 
law now in force, anything therein contained notwithstanding. 

.XX. No process of execution shall issue from any Court not 

established by Boyal Charter to enforce any 

Time for enforcing judgment, decree, or order of such Court, unless 

execution of judg- g^j^^ proceeding shall have been taken to enforce 

Court not* eLblish^ ^^^^ judgment, decree or order, or to keep the 

by Royal Charter. same m force, withm three years next preceding 

the application for such ex^cuti^n. 

XXI. Nothing in the preceding section shall apply to any judg- 
Preceding section ment, decree, or order in force at the time of the 
not to apply to judg- passing of this Act, but process of execution may 
ments, &c., in force at be issued either within the time now limited by 
thepassingofthisAct. Jaw for issuing process of execution thereon, or 
within three years next after the passing of this Act, whichever shall 
first expire. 

XXn, No process of execution shall issue to enforce any summary 

decision or a,ward of any of the Civil Courts not 

Time for execution established by Boyal Charter, or of any Kevenue 

of a summary award of Authority, unless some proceeding shall have 

Au^ori?'' been takik -to enforce such decision or award, 

or to keep the same in force, within one year 

next preceding the application for such execution. 

XXin. Nothing in the preceding section shall apply to any 

summary decision or award in force at the time of 

Preceding section the passing of this Act, but process of. execution 

not to apply to sum- jj^g^y -^q issued either within the time now limited 

S'^e';i±g"of*Z bylaw for issuing process of execution thereon 

^ct. or within two years next after the passing ox tnis 

Act, whichever shall first expire. 

XXIV. This Act shall take effect throughout the Presidencies of 

. . . Bengal, Madras, and Bombay, including the 

Operation of Act. presidency Towns and the Straits' Settlement ^ but 



Digitized by VJJ 



^ogle 



' ACT XIV OF 1859. cxxxiii 

jihaU not take efiPeot in any Non-regulation Province or pluce until the 
same shall be extended thereto by public notification by the GK)yernor. 
General in Council or by the Local Government to which such Pro- 
vince or place is subordinate. Whenever this 
Trial of pending Act shall be extended to any Non-regulation 
Suit8,&c.,inanyNon- Province or place by the Governor-General in 
pttoTluSXI Council, or by the Local Government to which 
jg extended. s^ch Province or place is subordinate, all suits 

wliich within such Province or place shall be 
pending at the date of such notification or shall be instituted within 
the period of two years from the date thereof, shall be tried and 
determined as if this Act had not been passed ; but all suits to which 
the provisions of tliis Act are applicable that shall be instituted within 
such Province or place after the expiration of the said period, shall be 
governed by this Act and by no other law of limitation, anjr Statute, 
Act, or Begulatiou now in force notwithstanding. 
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under Section 363 or 365 of O.P.O. ... 

under Section 866 of C.P.C. ... .,. 

under Section 368 of C. P.O. 

under Section 371 of C.P.C. ... .,. 

for review of judgment ... ... 

for payment of decree-amount by instalments 

that award be filed "... ... ... ... 

for which no other period provided ... ,„ 

question how term ' application' is to be construed 

for execution of decree ... ... 

what is decree ..< ... •.. 

when there can be several decrees in one case 
question when proceedings to set aside decree are pending 
' to take some step, &c.' 

* to enforce a decree' ... ... 

* to keep the decree in force* 

to enforce judgment of High Court or P. C. 
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BAILOH 

question what article governs suits by 



S8 



BANKER 

money paid to, generally a loan 



37 



76 



BILL OF EXCHANGE 

barred according to foreign law 
dishonoured, foreign 
can be sued on only after due date 
may be payable after sight 



77 


28 




32 


72 


32 



BREACH OF CONTRACT 
See contract. 

BREACH OF TRUST 
See tt-uat. 



BOND 



defined 

time runs from date of execution 

where time is specified .,, 

payable by instalments 



111 

. ... 67 

66 

. .-.. 75 
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32 
34 
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Section 
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ArUck. 



CALENDAR 

tiiii« OMuputod by English ••• ... ... IXT ^ 

CARRIER 

■nit againit, for lo«t or injary of goodi ... ... 30 47 

„ for delay in delirery ... •" ... 31 

CANCELUNG 

■ait to cancel initnuneni »«« ... .^91 119 

CHARGE 

person holding under, may be trniteo ... ... <(Z 

distinguished from trust ... ... 78* 

CHARTERED COURT 

suits by mortgagees in ... ... 146 106 

appeal to, under Ciytl Procedure Code ... ... 152 

under ertminal Plrooednre Code >M 

sppCcatioa to enforce Judgment of... ... ... I8# 20^ 

CHEQUE 

suit for money lent by ... ... ... ... 27 

CO-DEBTOR 

i|tteetien on Section XIII, when one abroad ... 
^ect of admowledgmemt or payment by one 

CONDITION 1, 

time does not run, pending 

in bond payable by instalments • . . 

generally demand is not 

eases where demand is ... . . r 

suit to recover property on breaohr of 

CONTINUING 

breach of contract •., ..• 

wrong or injury 

enjoyment, amounting to dispossession ... 

CONTRACT . 

individuals cannot contract themselves oat oC Act 

Section XI mentions contracts ocdy 

on completion of, time nms 

registered ... ... 

to do something at future time 

to pay on condition ... ... 

involyiDg reciprocal performances ... 
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85 
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... xxiii 
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47 
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48,121 


xxiii 
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49 




60 
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147 




154 




172 




178 
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CONTRACT— cow/iwMtfrf. 

suit for dam ages for breach of ... 

ignorance of breach immaterial 

«mt for specific performance of . « . 

successive breaches, ooAtinning breach 

what is * continuing breach* ... » 

articles touching contract subject to Article 116 

suit for specific performance ... 

may be made to pay barred debt, Contract Act, Section 25.. 
what IS payment under Contract Act 

Contract Act, Sections 60 tmd ^ I ... 

of guarantee, effect on, of limitation 

CONTRIBUTION 

mMt for, by co-debtor ... ... ,., ... 99 28 

CONVERSION 

by bailee, question what Article applies ... d8,4$ 

time runs from date of ... ... ... 68 

DAMAGE 

continuing, distinguished from continuing injury ••• 65 

some acts tortious only when followed by zxi:^ <66 

DEATH 

suit on dissolution of partnership by ... ... 54 

under Act of 185Q starting point for partition suit • * 55 

question whether as to legacy time runs from... ... 58 

of trustee, time runs from, against suit for breach 89 

of female, suit to recover property on ... ... 141 90,125 

on dispossession of Hindu widow time does not run from her. 18S 

of person under disability ... ... ... vii 183 

of party before accrual of right of action z^ 184 

of plaintiff, application on, under Section 863 or 365 Civil 

Procedure Code ... ... ... 171 184 

of defendant, ftpplieation on , under Bection 368 171 -B 185 

of holder of office who has alienated, time runs from . . . 102 

DBCLARATOBT 

suit in respect of forged inets^onient ... ... 92 & 93 120 

suit as to adoption «... ... 118&119 122 

suit as to alienation made by Hindu or Muhammadan 

female ... ... ... 125 125 

DECREE 

effect of limitation on, cannot be altered by contract 

obtained by fraud, suit to set aside 

final, only on conclusion of proceeding to set it aside 

4» parte, application to set aside 

application for payment of amovnt of, by instalments 

application for execution of 

when it is final 

parsed by Court on appeal to be enforced 
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directing payment by instalmenti 

effect of limitation on ... 

for redemption obtained, mortgagor may sue again . 

DEMAND 

not generally treated as condition 
cases in which it is condition 

>» . » is made starting point ... 

not necessary to establish claim for maintenance 
of share of family property under Act of 1871... 

DEPOSITARY 

position of, distinguished from that of borrower 

suit against ... 

suit against purchaser from ... 

DISABILITY 

suspension of limitation by 
successive disabilities 
of a joint creditor 
as affecting applications 

DOWER 

suit for, demand made starting point 

F0RECL0SI7RE 

suit for ... 

effect of decree for 

FOREIGN COUNTRY 

defined... ... ... . ..: 

relation of Act to law of 
)aw of, excluded. ... 

exception from mle ... ... 

suit in respect of bill of 

absence of defendant in ... ... ... 

effect of debtor's /leath in 

FORFEITURE 

suit by one entitled on ,., 
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86 
87 
53 
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145 
188 


87 

108 

81 


vii,Yiii,iX 


130 
132 
133 
179 
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FORGERY 

suit to declare- 

FRAUD 



-of instrument 



143 



92&93 



suits for money obtained by 
for relief on ground of 
suspension of limitation by 
English statute compared 
concealment of document by 
as affecting applications... 
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147 


107 




104 


iii 




xi 


17 
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xiii 


141 




143 



99 



120 
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95,96 80,121 

xviii 135 

136 

137 
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Section 

or Pftg«. 

Article. 
GOOD FAITH 

not required of purchaser from trustee ... 183 81 

cot required of purchaser from pawuee or mortgagee ... 138, 134 103 

not required of defendant pleading limitation ... 135 

plaintiff relying on Section XI V must show 143. 

required on part of decree holder ... ... ... 201 

GOODS 

Buit for price of , sold ... ... 51,52 40 

GUARANTEE 

suit for, not mentioned ... r.. ... 28 

effect on, of principal debt being barred ... ...... 173 

GUARDIAN 

suit by minor to set aside sale by ... ... ... 44 119 

is not party to suit ... ... 132 

notwithstanding applications by, minor may apply ... 179 

HAQQ 

treated as charged on immoveable property 132 62 

HEREDITARY OFFICE 

suit for possession of .... ... ... ... 124 124 

suit for under Regulation VI of 1831 Madras not affected 

by Act. ... ... i 

Section XVII Ist part, not applicable to suits fop xvil 

suit by holder of, against aUenee of property attached to 
office ... ... ... ... 102 

HINDU 

suit by, for maintenance... ^ ... .., 

suit by, for share of family property ... ... 

suit by, to recover property on death of female 
widow, alienation by or dispossession of 
suit by, to have alienation by female declared void 
suit by, to set aside father's alienation 

HIRE 

suit for, of goods or by servants 
of servants or lodgings 

INDEMNITY 

suit for, when time begins to run ... ... S9 28 

INJUNCTION 

staying execution proceedings, effect of ... ... 180, 196 

suit for injury caused by ,.. .,, ... 42 
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91 
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INSTALIMENTS 

Buit for money payable by 
decree directing payment by 
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74, 75 
179 
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34 
.201 



INTEREST 

anit for 

begins to mn on legacy after year 

snit for, barred when principal debt barred 

interruption of limitation by payment of... 

INTERPRETATION 

of Act, when words ambigaona ... .. 

JUDGMENT 

fiiiit on foreign ..« ... 

obtained in British India .... 
of acqaittal» appeal against 
ex parte f application to set aside 
application for review of 
application to enforce •.. 

KANAM 

holder of, cannot be redeemed for twelve years 
when in nature of mortgage ... 

LANDLORD 

(See Tenant) 

suit for rent by ... 

snit for possession ... . . • ... 

LEASE 

suit against Government to set aside /. 

time runs from expiration of 

LEGACY 

suit against recipient of, by creditor 

suit by person entitled to 

question when legacy payable ... 

charged on land * ... ... •> ,., 

MAINTENANCE 

suit by Hindu for arrears of ... 

„ „ to declare right to ... 

may be charged on land 

MALIKANA 

suit for ... ... ..« 

JiBSNB PROFITS 

•nit for ... .„ ,., 
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157 
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86 
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MINOR 



suit to set aside alienation of property of ... 

time does not run against 

suing by guardian not affected by limitation 

acknowledgment by^ question whether Talid ... 

decree holder not affected by limitation ... .... 

MISTAKE 

suit for money paid under 

possession given under, afterwards rectified 

possession assumed under 

made, in application for execution 

MOKTGAGB 

question whether suit on, within Article 132 ... 
question when possession taken by purchaser of equity 
suit against purchaser of property under 
suit by mortgagor ... . 

effect of decree for foreclosure of ... 

suit in Chartered Court ... 

suit for foreclosure of 

suit by mortgagee ... ... .... 

acknowledgment of , what suffices 
receipt of produce of land held under 
acknowledgment by one of sereral mcnrtgagees or mort- 
gagors ... ... ... ... •. 

decree for redemption of, does not bar second suit 

MUHAMMADAN 

suit by, for dower . ..^ ... .... 

suit by, to recover property on death of female 
suit during life of, female to declare iJienation void 

OFFICE 

See Hereditary Qfflce. 

ORDEE 

made by Magistrate or Mamlatdar oonceming possession ... 46, 47 85 

under Section 246 of Code of 1869 ... ... ... 08, 113 

under Sections 280, 281, or 282 of Code of 1882 ih, 

suit to set aside, of Civil Court ... ... ... 18 117 

for abatement or dismissal ... ... ... ••. 171-C 187 

PARTIES 

addition to record of ... ... zzii 23 

substitution of , in place of deceased ... ... 171 184 

PARTNER 

suit by one against another ... ... 106 54 

acknovrledgment by one does not affect other ... ... xxi 160 
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Article. 
PATNI TALUQ 

suit to set asid« tale of ... ... 12 

avoid inoombranoes in ... ... ... 121 123 

PAUPER 

application by, for leave to sue ... ... ' ... ir 22 

„ for leave to appeal ... ... ... 176 

,, for review of judgment ... ... . v 177 

PAWNEE 

suit to recover property bought from «... ... 138 102 

suit against ... ... 145 108 

PENALTY 

onder statute, suit for ... ,., ... 6 

PLAINTIFF 

defined 

effect of substituting or adding 

application made on death of . . . 

PLEADING 

defendant pleading tenancy may still plead limitation 
limitation need not be pleaded 

POLICY OF INSUEANCE 

suit to recover premium 

a conditional contract 

on life of intestate, limitation suspended ... 

POSSESSION 

of agent or factor ... ... 88,89 37 

of goods, unlawful ... ... ... ... „ „ ^8 

of title-deeds, when justified ... 

exclusion from, of family property ... 

of trespasser 

suits for, generally 

what in fact is ••• 

how proved ... 

not acquired by casual trespass ... * 

attachment does not give 

by formal delivery in execution of decree . . . 

formal, unavailing against third parties 

on one's own account or for another 

taken by mistake in character of trustee ... 

of trustee, consistent with owner's right ... 

suit to recover, under Section 9, Specific Belief Act 

of mere trespasser not sufficient 

question whether owner can recover on mere strength of .. 

marks starting point for suits based on pre-emption right.. < 

what is, to satisfy Article 10 

order passed as to, by Magistrate or Hamlatdar 
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POSSESSION— confinwed. 

suits for — of moveables ... ... ... .. .48, 49, 89, 

145 86 

saits by pnrchasers of immoveable for ... 136, 138 87 

,, land-lord against tenant for ... ... 139^ 89 

of joint- tenant ... ... ... ' 90 

suits by Hindu or Mahomedan to recover — on death of 

female ... - ... ... ... 141 90 

suits by person dispossessed ... ... 142 92 

what is dispossession ... ... ... ... 65,92 

„ „ discontinuance of ... ... 94 

burden of proof in suits for ... ... ... 95 

of uncultivated or diluviated land ... 96 

what )s adverse ... ... ... ... 100 

adverse against one when adverse against successor ... 91, 103 

of mortgagee when determined ... 135 104 

mortgage without ... ... ... ... 105 

suit for, of property mortgaged ... 148 108 

of mortgagee, not affected by his setting up adverse title ... HO 

adverse by third person to mortgagor ... ... 110 

when suit is for, and not for specific performance 122 

suit for, not barred because suit to set aside adoption barred 122 

suit for, of hereditary office ... ... ... 124 124 

suit against alienee who has taken, of Hindu's property ... 126 125 

for more than twelve yeartf, effect of ... ... xxviii 166 

question whether right is Created by ... 166 

PRE-EMPTION 

suit founded on right of ... ... ... 10 • 8^ 

Section VII does not apply ... ... 83,133 

what is * actual possession' ... ... ... 84 

PRESCRIPTION 

distinguished from limitation ... ... 5 

Act not statute of ... .. ... ... 116 

PROCEDURE 

limitation part of law of ... ... 7,17 

PROBATE 

suit under Act V of 1881 
application for 

PROMISSORY NOTE 

defined 

payable at fixed time after date 

at sight or certain time after sight 

to be delivered to payee by third person after happening of 

certain event 
payable by instalments 
suit on, not otherwise provided for 
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148 
xix 


108 
110 
152 
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EECURRmG RIGHT 

right to interest^ 

torent 

right to Malikaxia 
suit to establish . . . 

REDEMPTION 

suit for, by mortgagor 
right to, not affected by adve 
acknowledgment of right of 

snit for, maintainable notwithstanding decree in previous 
suit time-barred ... ... 204 

REGISTERED 

meaniifg of term ... ... ... iii 

suit on contract ... ... ... 116 27,50 

REGISTRATION ACT 

provisions of Section V, applied to suit under Act of 1 877 ... 17 

decree under Act within Article 179 ... 1 91 

REGULATION 

relating to limitation before Act XIV of 1859* ... 12 (note) 

XXXIV of 1802 (Madras) relating to mortgages ... 109 

VII of 1822, IX of 1825, IX of 1833 (Bengal) 45 119 

II of 1 805 (Bengal) fixing 60 years for suits by Government ... 1 28 

II of 1802 (Madras) ... ... ...» ... 1^ 

REMAINDERMAN 

suit by, for possession of land ... 140 

„ „ against purchaser from trustee ... * ... 81 

RENT 

under registered contract 
suit for 

receipt of, proves possession ... 

non-payment of, does not determine tenancy ... 

waiver of forfeiture by acceptance of ... 

minor's right to arrears of 

money paid as, not interest ... ... 

receipt of, by mortgagee equivalent to payment under 

Section XX ... ... ... ... 157 

REVERSIONER 

suing purchaser from trustee, question as to 
possession adverse to Hindu widow, adverse to her 

question as to widow's acknowledgment against 

suit by 

REVIEW OF JUDGMENT 

application for, admitted after time on cause shown, 
application for 
distinguished from appeal 
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BEVIVAL 

of extinct right to sue not effected by change in law . 
of applicaiaon for ezecntion ... ... • .. 

of case strack out for want of prosecntion 
application for, of ezecntion proceedings 

„ „ of suit on ground of want of notice 

REVIVOIl 

of judgment, what is 
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190 

178 190,196 

193 



180 



SALE 



money paid to save estate from • ... 

when future time is fixed for delivery ... 

in execution of decree, formal possession on ... 

of trust property ... 

conditional, time runs against pre-emptor only when it bc' 

comes absolute 

suit for possession by purchase at private 

„ „ at Court ... .«. 

other suits by purchasers within Article 144 

by Hindu widow, suit to recover property after 

by guardian of minor " ... ... 

by holder of office 

of mortgaged or pawned property by mortgagee or pawnee 133, 134 

suit for, by mortgagee 

form of decree in suit for 

suit to set aside execution 

„ „ revenue 

„ „ • sale by guardian 

by Hindu or Xahomedan female, suit to declare it void 
by Hindu father „ „ 

application by judgment-debtor to have set aside 
„ „ for certificate of 
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SECKETARY OF STATE 
suits by or on behalf of ... 

SET OFF 

does not arise where there is one account only 

claim of, does not affect acknowledgment 

question whether one pleading, prosecutes a claim within 

Section XIV ... ... ... 

defendant pleading, cannot set up barred debt 

of time-barred decree not admissible ... 



149 



128 



46 
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171 
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SIGNATURE 

not required in case of payment 
by agent of acknowledgment ... 
what constitutes 
seal is not 
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SPECIAL 

statates not controlled by general ones 
how far maxim recognized in Section VI ... 

SPECIFIC PERFORMANCE 

suit for, starting point of limitation 
cases to which Aniclo 113 applies 

SPECIFIC RELIEF ACT 

suit to recover poBsession under 

person not suing under, must prove title *... 

SURETY 

suit by, against principal debtor 

, , , , , , co-surety for contribution ... 

TENANT 

covenant by, to repair 

suit against, for rent 

possession of, not adverse 

suit against, for possession 

non-payment of rent by ,„ 

not precluded from pleading limitation 

possession of joint, not adverse 

possession of trespasser during tenancy not adverse to land-lord 

TITLE 

acquired imder repealed Act, not affected by new 

deeds possession oi, when justified ... 

suit to recover deeds 

in suit for possession not under Specific Relief Act plaintiff 

ifiust prove 
as distingushed from contract ... 
acknowledgment of 
by possession 
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.XIX 152 

168 



TORT 

when time runs against action for ... 

continuing tort 

constituted by damage consequent on act. 

TRESPASS 

Time runs from date of .. . 

continuing 

possession not acquired by casual 

on nroTMnrtv hnld hv Tlinan mridni 



possession not acquired by casual 
on property held by Hindu widow 
during tenancy, effect of, as against land-lord . . . 
during possession of mortgagee, effect of, as against 
mortgagor 
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TRUST, TRUSTEE 

person holding subject to charge may be 

possession assumed under mistake by person at 

possession of 

constructive and express ... 

implied and resulting 

chEurge distinguished from 

meaning of words * vested in trust' 

what is trustee within Act 

meaning of words * following property' 

suit against representatives of , . . 

,, for breach of trust 

yy against assigns 

VAKIL 

suit by, for costs... 

. WAGES 

suits for, question when time should run . . . 
,, time runs from date of payment due 

WASTE 

suit to restrain 

lands, proof of possession of ... 
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